INDEX. 


ADVERSE POSSESSION, 

1. .The question of the presumption of a grant from adverse posses- 
sion, has never been regarded as one to be decided upon natural 
presumption as to facts ; but upon a statutory or arbitrary rule 
established by the Legislature, or by the Courts, to prevent the un- 
certainty of titles, which would arise if the questions in each case 
were to be determined by a jury, on their belief of the fact. de 
rived from a consideration of all the circumstances in evidence. 
Melvin v. Waddell & Little, 361. 


If there has been an adverse possession for any time short of 
thirty years, it is not a circumstance to be submitted to a jury, 
either alone or with others of like tendency, as evidence upon 
which they may find the fact of a grant. But on an adverse pos- 
session of thirty years, a jury is not at liberty to find that in fact 
no grant ever issued. bid. 


A plaintiff, in proving the title out of the State, by an adverse 
possession of thirty years, may avail himself of any possession by 
others, adverse to the State, although he may not be able to con- 
nect himself with them. bid. 


Where“there was evidence tending to prove a possession of twenty 
years by the person, and those claiming under him, from the 
plaintiff derived his title, the charge of the Judge that in such 
case, and the title being out of the State, the jury might presume 
a deed to him or them, from any person having a title, was not erro- 
neous. aid. 


Where a widow, withou authority, puts a son-in-law in possession 
of a tract of land belonging to the estate of her deceased husband, 
and the son-in-law, without having a deed, sells the land, making 
a deed in fee for the same to the purchaser ; in an action against 
one in possession, claiming under the said son-in-law : Held, that 
neither the possession of the son-in-law, nor that ef those claiming 
under him, was adverse to the heirs of the deceased husband, or 
those claiming under them. did. 


AFFIDAVIT. 
See Summons, 1. 
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AGENT. 
If a principal constitute an agent to doa business which obviously 
or reasonably cannot be done by the agent except through a sub- 
agent; or if there is, in relation to that business, a known and 
established usage of substitution, in either case the principal 
would be held to have expected and authorized such substitution. 
Planters’ & Furmers’ Natl Bank v. First Nat'l Bank, Wil., N. 


C., 584. 
See Lire INSURANCE, 1. 
. 
ALIMONY. 


See MARRIED WomMEN, 1. 


AMENDMENT. 


1. The plaintiff brings an action in the nature of Ejectment, and af- 
ter trial and verdict, asks leave to amend the pleadings, so as to 
change it into an action to remove a cloud from her title, caused 
by fraudulent deeds set up by third persons: Held, that such 
amendment was irregular, and ought not to have been allowed. 
Waters v. Stubbs, 28. 


See Hianway, 1. 


AMNESTY. 


1. The general words of the Amnesty Acts of 1872 and 1874 include 
the band of outlaws known as the ** Lowery band.” 


2. The prisoner, wifo was a member of that band, was convicted and 
sentenced to hung in 1870; while the cause was pending upon ap- 
peal in this Court, he made his escape. Upon the hearing of the 
appeal, this Court decided there was no error on the trial below; 
and in 1875, the prisoner was brought to the bar of fhe Court be- 
low, and judgment was prayed in accordance with the decision of 
this Court. Thereupon the prisoner moved the Court that he be 
discharged, upon the ground that he had been granted amnesty 
and pardon by the General Assembly: Held, that the effect of the 
appeal was to vacate the sentence pronounced in 1870; and that the 7 
decision of this Court was not a sentence or judgment, but simply 
an order to the Court below to proceed to sentence and judgment; 
and that therefore the prisoner was entitled to his discharge. J did. 


APPEAL. 

1. The provision requiring appeals from judgments for twenty-five 
dollars, or less, to be tried on matters of law appearing on the pa- 
pers, does not apply to a case where a plaintiff brings suit for more 
than twenty-five dollars, and recovers that sum or less, or has judg- 
ment against him and appeals. It applies only to cases in which the 
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demand controverted is twenty-five dollars, or Jess. Hinton v. 
Deans, 18. 

In an appeal from a Justice's judgment to the Superior Court, it is 
in the discretion of the Judge presiding, to allow or disallow the 
amendment of any plea made before the Justice, upon such terms 
as to him seems just ; and he may, in his discretion, allow a new 
plea to be entered, upon the applicant’s paying all costs up to that 
time, although there is no rule in C. C. P. requiring him to do so. 
Ibid. 

When both parties are present at atrial before a Justice of the 
Peace, a verbal notice of appeal then and there given is sufficient. 
Richardson v. Debram, 390. 


Where a defendant ina trial before a Justice of the Peace, after 
due notice of his appeal from the judgment therein rendered, offers 
to give the prescribed undertaking, and is informed by the Justice 
that his bond will be sufficient, the neglect so to do within the time 
required by the statute, is excusable, and the defendant will be 
permitted to perfect his appeal in the Superior Court. Jdid. 


ARREST. 


1. 


Men may not be arrested, imprisoned and released upon the judg- 
ment, or at the discretion of a constable, or any one else: There- 
fore, where a town constable arrested a person who was intoxi- 
cated, without warrant, and imprisoned him in the ‘‘ lock-up” 
until he became sober, when the constable released him, having 
never carried him before a magistrate or other person to have the 
charge investigated, he, the constable, was guilty of an assau!t and 
battery. State v. Parker, 249. 


Where a defendant in an action for a debt is arrested and held to 
bail upon an affidavit charging fraud in concealment of property, 
which allegation of fraud is denied by the answer; and when judg- 
ment is entered, it is in these words: ‘* By consent, judgment for 
the debt only; issue of fraud not tried:” Held, that being in cus- 
tody under a capias ad satisfaciendum, the defendant is entitled to 
his discharge.—Claflin & Co. v. Underwood, 485. 


ASSAULT AND BATTERY. 


1, 


Rules of discipline for all voluntary associations must conform to 
the laws. Hence, when a member of such association refuses to 
submit to the ceremony of expulsion, established by the same, 
which ceremony involved a battery, it cannot be lawfully inflicted. 
Staté v. Williams, 184. 


See IMPRISONMENT, 1; 


Setr DEFENCE, 1, 2; 
ARREST. 
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ASSAULT WITH INTENT TO KILL. 


See IMPRISONMENT, 1. 


ASSESSMENTS. 


See MunicrpaL Corporations, 2. 


ASSETS. 


See EXECUTORS AND ADMINISTRATORS. 


ASSIGNEE. 


See Wrrness, 2, 3. 


ATTACHMENT. 


1 


we 


Where one voluntarily removes from this to another state, for the 
purpose of discharging the duties of an office of indefinite dura- 
tion, which requires his continued presence there for an unlimited 
time, such person is a non-resident of this State for the purpose 
of an attachment, notwithstanding he may visit this State, and 
have the intent to return at some time in the future. Wheeler. v. 
Jobb, 21. 

The personal property of a resident of this State, exempied from 
sale under execution by the Constitution, cannot be sold under 
process of attachment. Comm'rs of Montgomery v. Riley, 144. 


BANKRUPT. : 


- 


One who has been adjudged a bankrupt may maintain an action 
in his own name, upon a promissory note, which has been as- 
signed to him as a part of his personal property exemption, under 
the 14th section of the Bankrupt Act. Henly v. Lanier, 172. 

A verbal promise made by a bankrupt, after he has received his 
certificate of discharge, to pay a note theretofore executed by him, 
is valid and binding. bid. 

Where one of the members of a co-partnership is adjudicated a 
bankrupt, the co-partnership is thereby dissolved ; and the statu‘e 
of limitation begins to run against any purchaser of a chose in ac- 
tion at the sale by the assignee, from the date of such adjudica- 
tion. Blackwell v. Claywell, 213. 


BASTARDY, &c. 


1. 


A defendant in a bastardy proceeding, who alleges that he has 
paid the mother of the child a certain sum, for which he exhibits 
her receipt, which receipt, it is contended and so charged by said 
mother, was obtained from her by fraud, is entitled to have the 
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issue thus joined, tried by a jury ; and it was error in the court be- 
low to refusea trial by jury, when demanded by the defendant. 
State v. Beasley, 211. 

Where a child is born in wedlock, the law presumes it to be legit- 
imate ; and the presumption can only be removed by proof of im- 
possibility of access, or impotency of the husband. State and 
Fowler v. Rose, 239. 

The defendant on the trial of issues ina Bastardy Proceeding, 
offered to prove that just nine months previous to the birth of the 
child, the prosecutrix had illicit intercourse with another man ; 
and that on one occasion, about that time, they were caught in the 
act, which evidence, his Honor, the presiding Judge, ruled out : 
Held, that there was no error in his Honor'’s ruling ; and that the 
evidence offered did not tend to rebut the presumption of paternity, 
which the statute, Bat. Rev., chap. 9, sec. 4, creates upon the oath 
of the woman. Slat & Biggs v. Bennett, 305. 


BILLS, BONDS AND PROMISSORY NOTES. 
g. 


Proof of a consideration is not necessary to entitle a plaintiff to re- 
cover upon a bond to pay money. The seal imports a considera- 
tion. A voluntary bond to pay money is good, even if it be proved 
that there was no consideration. It is oniy when a plaintiff is 
obliged to invoke equity to enforce a bond, that it is required of 
him to show a consideration. Scott v. Jones, 112. 

A made his promissory note payable to B or bearer, as the consid- 
eration for the purchase of a tract of land ; subsequently the con- 
tract as to the sale of the land was rescinded, A giving up B’s bond 
for title, and B returning a paper, purporting to be the note for the 
purchase of said land, to A, and which A at once destroyed ; the 
paper returned by B to A was not the note B said it was, and, at 
the time, A believed it to be ; afterwards B deposited the said note 
given by A as above set forth with one ©, as collateral security, 
C having no notice of the recission’of the contract concerning the 
sale of the land. In an action by C against A, to recover the 
amount due upon the note: Jt was held, that when A gave up to 
B his, B’s, bond to make title to said land, and B gave up to A a 
paper purporting to be his note, which he destroyed, tlie liability 
of A on said note was so much discharged as if he had paid it in 
money ; and further, that C was not entitled to recover in this 
action. Miller v. Tharel, 148. 


A bond given in June, 1863, nothing to the contrary appearing, is 
presumed to be solvable in Confederate currency. Pulmer v 
Love's Ex'’rs, 163. 


Where a note, payable in Confederate currency, is given for prop 
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erty, the value of that currency at the time and place of the con- 
tract, is the true measure of the value of the contract. did. 


See BANKRUPT, 1. 


WITNEss, 4. 


BOND TO MAKE TITLE 
See Britis, Bonps, &c., 2. 


CONTRACT FOR SALE oF LAND 


BUILDING AND LOAN ASSOCIATIONS. 
a, 


There is no deviee or cover by which ‘* building and loan associa- 
tions” can take from those who borrow their money, more than 
the legal rate of interest, without incurring the penalties of our 
usury laws. Calling the borrower ‘‘a partner,” or substituting 
**redeeming ” for “lending,” or ‘‘ premium” for ‘‘ bonus,” for 
an amount they profess to have advanced, and yet withhold: or 
**dues” for “interest,” or any like subterfuge, will not avail. 
The Ccurt looks at the substance. Mills v. Salisbury B. & L. Asso- 
ciation, 292. 


BURGLARY. 
1. 


If a part of a storehouse, communicating with the part used as a 
store, be slept in habitually by the owner, or by one of his family, 
although he sleeps there to protect the premises, it is his dwelling 
house. State v. Potts, 129. 

If the person who sleeps there is not the owner, nor one of his 
family or servants, but is employed to sleep there solely for the 
purpose of protecting the premises, he is only a watchman, and 
the store is not a dwelling house. Idid. 


CAVEAT EMPTOR. 
$. 


The rule caveat emptor does not apply where the vendor uses any 
device to put the purchaser off his guard, or resorts to artifice or 
trick to take advantage of him, although ‘‘ mere silence” will not 
make the vendor liable. Biggs v. Perkins, 397. 


CESTUI QUE TRUSTS. 
See PARTIES To AN ACTION. 


CERTIORARL 
1. 


In a petition for a Certiorart, where the counsel on opposing sides 
make sworn, contradictory statements to each other, the Supreme 
Court will not decide between them ; and taking no notice what 
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n- ever of any pretended agreement between the counsel in the Court 
below, not appearing upon the record, this Court will hold the 
parties strictly to the provisions of the Code of Civil Procedure. 
Rouse v. Quinn, 354. 


CHEATING BY FALSE TOKENS. 
See Practice, CRIMINAL, 3. 





CLERK OF THE SUPERIOR COURT. 
1. Where A obtained a judgmeut against B, Clerk of the Superior 
Court, for a sum of money in his hands by virtue of his office, 

a and B died, and his administrator, upon demand, failed to pay 

2 the money: Held, that the Court below erred in overruling a mo- 
tion by the plaintiff for judgment upon the official bond of the 
Clerk, under the provisions of Bat. Rev., chap. 80, sec, 24.— 
Cooper v. Williama, 94. 

2. The terms of the bond executed by a Clerk of the Superior Cour) 
oblige him to “account for and pay over all money received by 
virtue of his office, and he is liable as an insurer at all events, or 
debtor in respect to such money, and can only be relieved by 
payment. Havens y. Luthene, 505. 

3. When the Clerk of a Court was appointed a Commissioner to sell 
land, and his report of sate was confirmed, it was ordered that 
“ the clerk eollect the purchase money when due,” &c., he is lia- 
ble on his bond for such money when collected, though he de- 
posited it in good faith to his credit as clerk in a bank, and it was 
lost by the failure of the bank. did. 


“~~ = Sa 


CLERK OF THE SUPREME COURT. 

1. The Clerk of the Supreme Court is not bound to render his ser- 
vices gratuitously to a party, whom the Judge of the Court be- 
low has allowed to appeal without giving the bond required by 
law. Murtin v. Chasteen, 96. 


COMMISSIONS. ° 
See SHERIFF, 1. 


CONTRACT. 

1. A contract, void for illegality of consideration, secured by a bond 
to pay money, is not cured by the substitution of a new bond in 
place of the oid one, for the same or some other amount, between 
the same parties. Steele v. Holt, 188. 

2. Nor does the adding of a mortgage as an additional security make 

any difference. J did. 
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3. 


Where a special contract for labor is proved, which continued in 
force until it terminated by the act of the plaintiff, he can recover 
only upon that contract, and only the balance due up to its termi- 
nation. Pullen v. Green, 215. 


A rented of B for ‘‘the full term of two years,” from and after 
the ist day of January, 1874, “Strawberry Hill” farm, at $1,200 
a year; the contract was in writing, and contained the following 
provision, to-wit: ‘‘ all the cotton seed and manure to be left on 
the farm, at the termination of the lease;”” the contract contained 
no other provision concerning cotton seed. The cotton raised on 
the farm was ginned on the premises, as was also other cotton 
raised elsewhere. The seed from the cotton raised on the farm, 
and the seed taken as the toll, were so mixed that it could not be 
ascertained how many of each there was. A abandoned the con- 
tract before the expiration of the term, and removed the cotton 
seed. In an action brought to recover the value of the cotton seed 
removed by A,: Jt was held: 


(1.) That.the contract applied only to seed from cotton raised on 
the premises; and that the use of the gin passed under the lease: 
and that the defendant was not liable for the value of the cotton 
seed taken as toll: 

(2.) Itnot appearing that there was any difference between the 
value of the cotton seed raised on the farm, and the seed taken as 
toll, the fact that the defendant had mixed them, so shat he was 
unable to say how many of each there was, did not entitle the 
plaintiff to the whole, especially where the jury found that there 
Was so many of each, and no objection was raised to the finding 
of the jury, on the ground that there was no evidence to support 
it. White et ux. v. Small, 255. 

On the 8th of May, 1873, S executed a deed to P & D, whereby, in 
consideration of supplies furnished, he agreed to deliver to them 
8,000 Ibs. of Iint cotton, to secure the amount of $1,200, and gavea 
lien with a power of sale, on the crops raised on his land ; this 
deed was registered Oct. 10th, 1873. On the same day, but by a 
different instrument, which was never registered, 8 agreed to de- 
liver to the said P & D, before the 1st of December, 1873, 8,000 
Ibs. of cotton, and they agreed to pay him 15 cents per pound 
therefor ; and on the 23d of June, 1873, the said S executed to H 
& Co., a deed, reciting therein that they had advanced to him 
$909.80, to enable him to cultivate certain lands belonging to his 
children during that year, and giving him a lien on said crops after 
paying to the said P & D, $900. This deed was registered July 
ist, 1873. 8 delivered to P & D the 8,000 Ibs. of cotton raised on 
his children’s land, which they sold for $1,800; at the date of the 
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deed to P & D, S owed them $900 : Held, (1.) that evidence tend- 
ing to show that the advances mentioned in the deed of June 23d 
1873, had in fact been made in 1870, was immaterial ; for although 
the deed might not create a valid agricultural lien, yet it was good 
at common law to create a lien upon a crop then growing, and the 
Court would presume that the crop was growing on the said 23d 
of June. (2.) That the excess of the sum, (#1,800,) for which P & 
D sold the 8,000 Ibs. of cotton, over the sum ($900) which S owed 
them, passed to H & Co., to the extent of the debt due them by §, 
and not merely the excess of the price, ($1,200) which 5 was to rc- 
ceive for the cotton. Jlawkins & Co. v. Parham & Dunn. 

In the absence of fraud or collusion, the price agreed upon by the 
parties to a contract must be presumed to be fair. Fovle v. City 
of Raleigh, 273. 

Where a jury, in response to certain issues submitted to them, 
find that ‘there was a contract by the plaintiffs to sell the mill to 
the defendant at the price of $779.42, and a time and place for 
completing said contract was designated by the parties”: Held, 
that the proper construction of this finding is, that the contract 
was incomplete, and that the time and place was fixed upon to 
close the trade and agree upon what was then left open, in order 
to fix the terms of the contract ; and that either -party, until the 
day so designated, might either close the trade or abandon it, just 
as they had a mind to do. Hdmondson & Smith v. Fort, 404. 

In sueh case, if the jury had found that the contract was executed, 
and that there ws nothing else to do but to receive the price and 
deliver the property, the measure of damages would be merely 
nominal, and not the full sum agreed to be paid asthe price of the 
mill. Plaintiffs still owning the property, the plaintiffs could re- 
cover damages from the breach of the contract in not paying for 
and accepting the delivery of the same. bid. 

Upon the application of A, one of their number, B furnished the 
trustees of a charch who were at the time engaged in erecting 
a church building, a quantity of brick and lumber, which were 
received by said trustees and used by them in said building: In 
an action to recover the price of said materials: Jt was held, that 
the trustees were liable for the same, notwithstanding A had no 
authority from them to purchase the materials and have them 
charged to the charch, but on the contrary, had promised to make 
a gift of the same to the church, which the trustees believed he 
was doing when the same were being furnished ; and further, 
notwithstanding said trustees, as a Board, never purchased or or- 
dered fromzB any materials whatever. Tull v. Trustees M. E. 
Church, 424. 
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10. 


11. 


12. 


14. 


15. 


16 


A purchases and pays for a $1,000 bond of the city of Wilming- 
ton, and instructs the vendor to keep it until he calls for it ; the 
vendor at once sets apart a particular bond of the city of Wil- 
mington of that denomination. Afterwards A calls for his bond 
and accepts, without any objection, the one set apart for him : 
Held, that this acceptance of the bond, being made in reference to 
the sale in its legal effect, related back to the sale, and amounted 
to a waiver of any objection to the particular bond so delivered to 
him, Austin v. Dawson, 523. 


Held further, That in an action brought by A to recover the pur- 
chase money for the bond from his vendor, the cause of action 
accrued, and the Statute of Limitations began to run on the day of 
the sale, and not on the day of the delivery of the bond. did. 


By a written contract, 25th January, 1865, A agreed to sell and de- 
liver to B, at the Charlotte depot, 200 bales of cotton, to weigh 
from 300 to 400 pounds at $1.50 per pound, in payment of which 
B agrees to deliver at the Cherryville depot, cotton yarns at $45 
per bunch of 5 pounds, both cotton and yarn to be delivered in lots 
as called for, and the whole in 6 months. A delivered 116 bales of 
the 200, and refused to deliver any more ; and at the time of such 
refusal, 23d July, 1865, B had delivered 2,000 bunches of yarn, 
which overpaid for the 116 bales of cotton by 13,600 pounds of 
cotton. In an action against A for not delivering the balance of 
the 200 bales, to-wit: 84 bales: Homesly v. Elias & Cohen, 564. 

It was held, 1, that B was entitled to recover the value of the 
13,600 pounds of-cotton, at the place agreed on for delivery, at the 
time of refusal, 23d July, 1865, to be estimated in the legal tender 
of the United States. did. 

Field further, that B was further entitled to recover the value at 
the place of delivery, of such a number of pounds of cotton as 
would make 84 bales of 300 pounds each, to-wit: 25,284 pounds, 
trom which is to be deducted the 13,600 already charged, leaving 
remaining to be accounted for 11,684 pounds. J did. 

Held further, that A was entitled to recoup from the above damages, 
the value on the said 25th July, at the Cherryville depot, of the 
quantity of yarn, which by the terms of the contract B was to pay 
for the 11,684 pounds of cotton, to-wit, 1,947 pounds of yarn; A 
is also entitled to deduct the cost of hauling the 74 bales of cotton 
tothe depot from his warehouse. Jdid. 


Held further, that if, after deducting the value of the 1,147 pounds 
of yarn and the cost of hauling, from the damages the jury may 
assess in respect to the 11,684 pounds of cotton, any excess shall 
remain, it will be added to the damages assessed in respect to the 
13,600 pounds of cotton. If the value of the yarn shall exceed the 
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damages assessed in respect to the 11,682 pounds of cotton, the 
excess will be deducted from the damages in respect to the 13,600 
pounds of cotton. did. 


See Ev1DENCE, 2. 


PARTITION, 1. 
ConTRACT FOR SALE OF LANDS. 


CONTRACT FOR SALE OF LAND. 


5 


The legal effect of a contract of sale, and a bond for title in pur- 
suance thereof, is to create an equitable estate in the vendee, leav- 
ing the legal title in the vendor, in trust to secure the payment of 
the purchase money, and then in trust to convey to the vendee. 
Derr v. Dellinger, 300. 

Such equitable estate may be annihilated by the act of the party 
holding the legal title, in passing it to a purchaser for valuable 
consideration, without notice; in which case, the owner of the 
equitable estate must look to the trustee for compensation. If the 
purchaser has notice, he takes the legal title subject to the equita- 
ble estate. did. 

One does not forfeit his equitable estate, by failing to make pay- 
ment on the day his bond fell due; nor because he did not pay the 
money himself, but procured another person to pay and take the 
deed in his own name, under a verbal trust for such owner; nor 
because the agreement between them was not in writing, and void 
under the statute of Frauds; nor because such agreement was 
without consideration. The owner of such equitable estate will 
not forfeit the same for any of the foregoing reasons, or for all 
combined. did. 


A bought of B a tract of land on time, executed his note for the 
purchase money, and took a bond for title. Being unable to pay 
the purchase money as it became due, they agreed that the land 
should be publicly sold for cash, the proceeds of such sale to be 
applied in payment of the purchase money due, and the residue, if 
any, to be paid over to A. It was further agreed, that B should 
bid for the land, to prevent its seliing for less than the balance 
due, B at the same time informing A that he would bid no more 
than said balance amounted to, and became the purchaser at that 
sum. The bond for title. and the notes for the purchase money 
were cancelled. Shortly afterwards, B sold the land at an advance 
of $500. In an action by A to recover of B the amount so real- 
ized: Jt was held, that there being no allegation of fraud, the plain- 
tiff A was not entitled to recover. MeDougald v. Graham, 310. 


When one buys land and the contract complies with the statute 
and is put in writing, he acquires an“esfate in equity, and the ven 
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dor holds the legal estate in trust for himself, to secure the pay- C 
ment of the purchase money, and then in trust for the vendec. 
But although the vendee acquires an estate in equity, his equitable 
estate is not a trust subject to sale under ji. fa. until the trust in 
favor of the vendor is satisfied by payment of the purchase money 
in full, when it becomes an waméred trust estate. Jiinsdale v. 
Thompson, 381. 

6. <A right in equity to convert the holder of the legal estate into a 
trustee and call for a conveyance, is not such a trust estate as can 
be sold under a fi. fa. bid. 


bd 


A plaintiff can claim no benefit by a purchase which is made un- 
der a decree ip an action to which he knows that the person against 
whom it was made, and who is in possession of the land, claiming 
it as his own, was not truly a party. Had any one other than the 
plaintiff been the purchaser, the case might have presented more 
difficulty. (See Jennings v. Stafford, I Ired., 404.) Chambers v. 
Brigman, 487. 

8. The act of 9th March, 1870, (Bat. Rev., chap. 35, sec. 37,) con- 
cerning conveyances to persons while slaves, does not apply to a 
case where one having himself no title made a parol conveyance 
of land to a slave, and put the slave in possession more than ten 
years before the passage of the act. The act extends only to cases 
where the alleged donor or vendor had title himself. Buie vy. 
Carver, 559. 





9. As the act of 22d March, 1875, (Laws 1874-75, chap. 2, sec. 6,) 
affects the remedies of parties only, it does not interfere with 
vested rights, and is not unconstitutional or void. did. 


10. In an action to recover real estate it is not error to allow a deed 
for other land than that in controversy to be read in evidence to 
corroborate statements of witnesses. did. 


COPARTNERS. 


1. Where one member of a firm buys goods for the firm on his own 
credit, without disclosing the fact that he is a member of the firm, 
which goods are received and used by the firm: Held, that the 
firm is liable to the vendor for the price of the goods. Poole & Hunt 
v. Lewis, 417. 


COSTS. 

1. When a Judge below orders an insolvent prosecutor to pay costs, 
and he fails or is unable to pay, the eounty in which the offence was 
committed becomes liable to pay the same. Pegram v. Commr’s 
of Guilford, 120. 
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COUNTIES AND COUNTY COMMISSIONERS. 


& 


aS 


When a Judge of the Superior Court, upon application made, re- 
quires the commanding officer of a county to furnish the jailor 
with such guard as may be required for the safe keeping of pris- 
oners, under the provisions of Bat. Rev., chap. 89, sec. 10, the 
expenses of the guard so incurred are to be paid by the county 
from which the prisoners are removed. Commr's of Macon v. Com- 
missioners of Jackson, 240. 

Under Art. VII, sec. 2, of the Constitution, the County Commis- 
sioners have the power to summon a sheriff to justify or renew his 
official bond, whenever in fact, or in their opinion, the sureties 
have become, or are liable to become, insolvent. And itis not only 
the right, but the duty of the commissioners to declare the office 
of sheriff vacant, and appoint some one for the unexpired term, 
whenever the incumbent thereof is found to be on a re-election, in 
arrears in his settiement of the public taxes; or when he takes no 
notice whatever of a summons by the commissioners to appear be- 
fore them on a day certain and justify or renew his official bond. 
McNeill v. Green, 329. 

The Act, Bat. Rev., chap. 27, sec. 5, does not prevent the County 
Commissioners from the transaction of business, upon due notice 
to all concerned, at other times than the days prescribed for their 
regular meetings. The Act is directory ; and also intended to pro- 
hibit the Commissioners from receiving compensation for their 
attendance, except on the appointed days for their regular meet- 
ings. Ibid. 

Every one is entitled to notice in any judicial or guasi judicial pro- 
ceeding, by which his interest may be affected : Hence, an order by 
County Commissioners appointing appraisers to assess the value of 
the benefits and damages which would accrue to the owners of 
land on account of acertain canal sought to be cut through his 
land, upon the petition of other parties, filed under the provisions 
of the 39th chapter Battle’s Revisal, és void, unless said land owner 
be made a party to the petition. Sections 9 and 12, chap. 39, Bat- 
tle’s Revisal, are unconstitutional. Gamble v. MeCrady, 509. 
While the general provisions of an Act may be unconstitutional, 
one or more clauses may be good ; provided, they can be separated 
from the others, soas not to depend upon the existence of the 
others for their own : Hence, under said Act, (chap. 39, Bat. Rev.,) , 
a petition may be filed, appraisers appointed and appraisement 
made, which, if done according to law, may have a certain weight; 
but it may be appealed from when the whole matter is open in the 
Superior Court. And before the petitioner can obtain any judg- 
ment, he must, as the defendant may, at any time, take the whole 
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case into the Superior Court, for review upon the law and the 
facts. Ibid. 


CREDITORS. 
See Partitron, 3. 


CREDITOR’S BILL. 


1. Where a creditor's bill is filed against the estate of a person de- 
ceased, and the assets are not sufficient to pay the outstanding 
debts, each creditor is at liberty to dispute the debt of any other 
creditor; and the debt so disputed must be proved de novo; the 
debt of the original plaintiff in the bill may be thus disputed by 
any other creditor. And in such case, it is competent for any 
creditor who has proved his debt to plead the Statute of Limita- 
tions in bar of the debt of any other creditor of the estate. Me 
Dowell v. Davis, 159. 


CRIMINAL INTENT. 
See MISDEMEANOR. 


DECLARATIONS. 
See EvmpENcE, 3. 


DEEDS. ° 
1. A “granted, bargained and sold, conveyed and confirmed to”’ B 
and C, **three thousand and seventy acres of land,”’ (describing 
it.) together with all and singular my right and title of, in and to 
the three thousand acres above described, to the aforesaid B 
and C, **to which I bind myself, my heirs, executors, adminis- 
trators and assigns, to warrant and forever defend the aforesaid 
land and premises to the aforesaid ** B and C, ‘their heirs, exe- 
cutors, administrators and assigns, with all the appurtenances and 
improvements thereunto belonging, to have and to hold,’ &c. : 
Held, that A therein conveyed to Band C an estate in fee simple, 
and not simply a life estate. Waugh’s Heirs y. Miller, 127. 

2. Title to land cannot be passed when a third person is in the ac- 
tual adverse possession. Sec. 55, C. C. P., provides that an ac- 
tion may be maintained by a grantee of land in the name of a 
grantor, when the grant is void by reason of the actual posses- 
sion of a person claiming adversely, &c. Justice vy. Eddings. 

3. A defendant who is allowed to defend an action for the recovery 
of land, without giving bond to the plaintiff, is entitled to re- 

cover costs. J bid. 
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A description of ** two acres,”’ excepted out of a deed by plain- 
tiff to one 8S. E. for eighteen acres of land, (which is sufficiently 
described.) the said two acres being allotted to the common 
school house by metes and bounds, is sufficiently definite to give 
effect to the exception. did, 

The Act of 1874-75, which allows a purchaser who has obtained 
a deed to sue for the land in his own name, concerns only the 
mode of procedure, and does not affect the merits of the case. 


The Act is not unconstitutional. Jdid. 


DEMURRER. 


1. 


The provision in the Code of Civil Procedure, allowing as acause 
of demurrer, that there is another action pending between the 
same parties, for the same cause, must be confined to the courts of 
this State, where the remedies are precisely the same—the object 
being to protect parties from vexation, and the courts from multi- 
plicity of suits. But in different States or Governments, the 
remedies are not the same; and there may be reason why our 
courts should not take notice of proceedings outside of the State, 
which would not be applicable to our own courts. Sloan & Go. v. 
Me Dowell, 29. 


DISCRETION. 


See Practice Crvin, 3, 4. 


DIVORCE. 


‘. 


De 


A petition by a wife for a divorce a vinculo matrimonii, charging 
the defendant with adultery, and with separating from her, but 
which does not allege that after such separation, he continued to 
live in, or committed adultery, is fatally defective, and will not 
entitle the petitioner to a decree of divorce from the bonds of mat- 
rimony. Morris v. Morris, 168. 
And as there was no prayer in the plaintiff's petition for a divorce 
. a mensa et thoro, for that reason, if for none other, a decree for 
separation from bed and board cannot be allowed, and the petition 
will be dismissed. J did. 


See New Triat, 1. 


DWELLING HOUSE. 


See Burciary, 1, 2. 


EJECTMENNT. 


See PLEADING, 2. 







































EQUITABLE ESTATES. 





See ConTRACTS FOR SALE OF LAND, 1, 3. 


EQUITY OF REDEMPTION. 


See Lren, 5. 


ESTATES 


See FREEHOLDER, 1. 


ISTOPPEL. 


3 


J. B. died possessed of a tract of land in 1821, intestate, and leav- 
ing him surviving six children, one of whom was H. M., who, 
prior to his, J. B’s death, had intermarried with J. M., and was, 
together with her husband, living upon the locus in quo at the time 
of his death. J. M. continued to live upon the locus in quo and 
receive the rents and profits until 1843, when he sold the same to 
J. J., in fee simple. J.J. entered and held possession until 1852, 
when he conveyed the same to S. in fee simple; 8. entered and has 
had possession ever since. Z. also, a son of J. B., was living upon 
the locus in quo at the death of his father, and continued to live 
thereon until 1831, when he died, leaving issue him surviving; but 
they did not continue to live thereupon. Within seven years after 
the death of J. M., the children and heirs-atlaw of H. M. brought 
an action to recover, the locus in quo: Held, (1.) That the defen- 
dants claiming under J. M., who held as tenants by the curtesy, 
are estopped to deny the title of the plaintiffs to an undivided sixth 
of the locus in quo ; and (2.) That the plaintiffs are not barred by 
the statute of limitations. Reid v. Chatham, 86. 


EVIDENCE. 
1. The entries of a merchant's clerk are not evidence against third 





persons. They are not under oath, and not subject to cross-exami- 
nation. Sloan & Co. v. McDowell, 29. 


The testimony of a witness, (called upon by the plaintiff,) who 
stated that he heard the bargain, or terms of the contract, which 
was the subject of controversy, but did not hear the whole of the 
conversation between the plaintiff and the defendants, is com- 
petent to prove what such contract was, and is not open to the ob- 
jection of being ‘‘fragmentary.” Davis v. Smith & Straus, 115. 


The declarations of a party deceased, made in the presence of the 
defendants, are competent evidence against him upon the trial of 
an indictment for murder. State v. Overton, 2 


It is a matter of sound discretion to be left to the jury, what por- 
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~ 
‘. 


10. 


tion of the statement made by one charged with murder, after the 
commission of the alleged offence, and offered in evidence by the 
State, may be considered, and what not. Ibid. 


The declarations of an alleged conspirator, made in the absence 
of his co-conspirators, after the transaction, are not competent 
evidence against any one, except the party making such declara- 
tions. State v. Hurwood, 210. 


The evidence of a witness who stated: ‘‘I have no present recol- 
lection of the transaction, and can only speak now of the amount 
by what I swore on a former trial of this action,” is inadmissible, 
and was properly ruled out by the Judge below. Howie v. Rea, 326. 


The rule in regard to circumstances (offered as evidence on a 
criminal trial) is, that each circumstance must be as distinctly 
proved as if the whole case turned upon it; and each circumstance 
so proved must, taken in connection with other circumstances, 
tend to prove the defendant’s guilt. State v. Messimer, 385. 


Where both plaintiff and defendant on a trial resort to incompe- 
tent evidence, neither party objecting at the time of its introduc- 
tion, objection to the same evidence will not be allowed when 
offered again upon the examination of another witness in a sub- 
sequent part of the trial. Wentz v. Black, 491. 


When plaintiff claimed title to land under a deed bearing date 
May 15th, 1875, and the defendant, under a deed from same per- 
son, dated April 20th, 1862, and the defendant alleged that the 
proper date of the deed to plaintiff was 1856: Held, that in the ab- 
sence of any charge or proof of fraud in the alleged change of 
date, testimony showing the good character of deceased sub- 
scribing witness who had proved the deed to plaintiff, was imma; 
terial, and an exception based upon instructions to the jury on 
such testimony cannot be sustained. Braswell v. Gay, 515. 


Where one had executed two deeds of trust at different times to 
different persons, his declaration, made subsequent to both of 
them, that he had not paid the debt set out in the first deed, is ad- 
missible against one claiming under the second deed, because such 
declarations were against his interest. bid. 

A purchaser under the second of such deeds of trust having testi- 
fied that the trustor had said at the sale that nothing was due un- 
der the first deed, and that the trustee under the first deed was 
present and did not contradict the statement: Jt was held, that evi- 
dence might be offered to contradict such purchaser, showing that 
subsequently he had said the debt secured in the first deed had 
never been paid. Jdid. 


See Practice CRIMINAL, 2. 


Practics Civi, 2. 
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EXCHANGE OF CIRCUITS. 
See JupGEs oF SUPERIOR COURTS. 


EXECUTION 
1. A debtor may pay money (ona judgment) tothe clerk of the Court, 
before an execution issues, or after the execution has been returned. 
He has no right to pay the same to the clerk, when the execution 
is in the hands of the sheriff. Bynum v. Barefoot, 576. 


See LIEN. 


EXECUTORY BEQUESTS. 
See WastE, 1. 


EXECUTORS AND ADMINISTRATORS. 


1. In an action by an executor against the widow of his testator, an 
ignorant woman, to recover certain articles which had been as- 
signed to her fur her year’s support, before she had dissented from 
her husband's will, which she did not do within the time prescribed 
by the statute, because of the advice of the executor: Jt was held, 
that there was no error in the charge of the Judge below, to-wit: 
“*that if the executor, through fraud and deception, induced the 
widow not to dissent from the will of her husband within the time 
required by law, the proceedings assigning her year’s support were 
binding on him;” and the jury having found that fraud and decep- 
tion were used, the executor could not recover in this action. 
Bolin v. Barker, 47. 

2. An executor is not bound to give the widow of his testator any 
advice as to her action at all. If, however, he consents to become 
her adviser, and assumes such position of trust and confidence, he 
is bound that the advice given should not only be honest in the 
sense that it was not knowingly and wilfully false; but also that it 
should be correct and true, as far as by any reasonable efforts on 
his part, he could ascertain the truth. did. 


3. The executor of a testator, who has been allowed to carry on a 
suit in forma pauperis, may continue such suit without giving 
bond, if, at the time he applies to be made a party, he files a peti- 
tition showing a proper case. Hamlin, Ex'r. v. Neighbors, 67. 

4. In an action against an executor, who is also a guardian and trus- 
tee, for an account and settlement, and for the payment of a bond 
given to the testator of the defendant, in trust for the plaintiffs and 
others, and fora proper distribution of the proceeds of said bond, 
the obligor therein is a necessary party. Oliver v. Brandon, 320. 


In such action, the administrator of one of the cestué que trusts, 


al 
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entitled to a part of the proceeds of said bond, is also a necessary 
party. did. 

6. Where the several accounts demanded against one occupying the 

several relations of executor, guardian and trustee, are all so uni- 
rt, ted that they cannot be conveniently separated, they may be em- 
ed. braced in the same complaint; and that the several causes are so 
on combined, is no good ground of demurrer. J did. 

7. All the creditors of an intestate dying in this State, whether resi- 
dent or non-resident, are entitled to prove their debts and share in 
the assets. Nor does it make any difference that there are not 
more assets in the hands of the administrator here, than will pay 
the debts of the domestic creditors, and there are assets in another 
State where the other creditors reside, upon which they might 
administer and pay their debts. Roberts & Go. v. Gidney, 395. 

8. Where a solvent firm owed an estate, of which one of the members 
an of said firm was the executor, an ante war debt of $1,400, which 
aS- amount said member of the firm paid to himself as executor, in 
ym Confederate currency, in December, 1863, when he knew it could 
ed not avail to pay a certain debt against the estate of nearly like 
ld, umount, and the money became worthless on his hands: Held, that 
it: the executor was chargeable to the legatees with the amount of 
he said debt. Wilson v. Powell, 468. 
ne See Wiz. 
re 
= FEE SIMPLE. 

; See DEED, 1. 
ly 
ne FINE AND IMPRISONMENT. 
ne See IMPRISONMENT, 1, 2. 
1e 
“ FREEHOLDER. 
) 

1. A freeholder is one who owns land in fee for life, or for seme in- 

determinate period. As there are legal and equitable estates, so 

ts there are legal and equitable freeholds. State v. Ragland, 12. 

i. 2. A mortgagor in possession, is a freeholder, within the meaning of 
the Act relating to talis jurors, Rev. Code, chap. 31, sec. 29. 

o (Bat. Rev., p. 860.) did. 

d 

d GUARDIANS AD LITEM. 

l, 1. When infant defendants, in a civil action or special proceeding, 
have no general or testamentary guardian, before a guardian ad 





item can be appointed, a summons must be served upon such in- 
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fants, and a copy of the complaint also be served or filed according 
tolaw. After the guardian ad litem is thus appointed in a special 
proceeding, a copy of the complaint, with the summons, must be 
served on such guardian. Moore v. Gidney, 34. 


An administrator filed his petition to sell the lands of his intestate 
for assets, and had the widow appointed guardian ad ktem, before 
the infants were in court by the service of any summons upon 
them ; the widow answered for such infants only, and pot in her 
own right—the attorney for the petitioning administrator drafting 
and filing her answer ; a decree was obtained, and under it the 
lands were sold. Afterwards the widow became apprized of facts 
which constituted her equitable right to one of the tracts of land 
scvld under said deeree, and she thereupon moved in the cause still 
pending, to set aside the decree and sale : Held, that the decree 
thus obtained was irregular, and not binding either upon the in- 
fants or widow, and that the sale under such decree should be set 
aside. Ibid. 


GUARDIAN AND WARD. 
1. 





A, who was a guardian prior to the war, in 19867 resigned his 
guardianship and procured D to be appointed in his stead, in order 
that he might settle his account with his wards, under the provi- 
sions of the Act of 1866 ; D filed a petition against A, calling upon 
him for a settlement, before a Judge of the Superior Court. A 
filed an answer, setting forth his account, and claiming a reduction 
of his liability by reason of the depreciation of Confederate money, 
&c. The petition and answer were both filed by A’s counsel, who 
also drew the receipts given by the wards after the adjudication of 
the cause. At the same tprm, the petition and answer were sub- 
mitted to the presiding Judge, and he rendered his decision 
thereon. Immediately thereafter D resigned his guardianship, and 
A was re-appointed ; it was admitted that D was appointed only 
for the purpose of the settlement. Subsequently A paid in notes, 
the amount found to be due by him as guardian. In an action 
brought by the wards to surcharge and falsify A’s account, upon 
the ground of collusion and fraud: J¢ was held, That.the proceed- 
ing was not warranted by the Act of 1866, as the wards were not 
parties thereto; and that the determination of the presiding Judge, 
being, for that reason, void, it was not necessary to submit to a 
jury the question, whether or not the order made by him was ob- 
tained by fraud: Held further, that the plaintiffs were entitled to 
an account. Zllis v. Scott, 108. 


During the pendency of an action against a guardian and the sure- 
ties on his bond, by his ward, for an account and settlement, and 
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HEIRS. 


See Partrrion, 3. 


while the same is under reference, and before the report of the 
referee is complete and finally acted on, and before any of the 
ward's estate is in possession of the Court, the Superior Court has 
no power to order the guardian and his sureties to pay a certain 
sum into Court for the ward’s maintenance and support pendente 
lite, and a further sum for her attorney. Harris, Solicitor, v. Harri- 
son, 432. 


If itis made to appear te the Court, pending the action, that a 
fund belonging tothe ward isin possession of the guardian re- 
moved, the Judge may, by process of contempt, compel its pay- 
ment into Court, where it will be subject to such orders and dispo- 
sition as the necessities of the ward may require. But until it is 
so paid into Court, it is not subject te the protection and control 
of the Court. Ibid 


In erder to obtaia ar allowance for maintenance, it must be shown 
that there is a present income belonging absolutely to the infant, 
and that the allowance will be for his benefit. did. 


Where a guardian took a conveyance of land to himself from a 
former guardian ia discharge of the indebtedness of the latter, the 
wards have an election to take the land in specie in satisfaction of 
their debt, or to sue on the guardian bond and look to the land as 
a security for the amount due them. Beam v. Froneberger, 540. 


There being five wards, and the second guardian having settled 
with three of them, the two others have the right, notwithstanding 
they had sued on the guardian bond, to have the land subjected in 
the hands of a purchaser at execution sale, without actual notice 
of their claim, and sold for the payment of theirdebt. J did. 


A surety on the guardian bond having paid his proportionate part 
of the juagment rendered on the bond and taken a receipt expres- 
sed to be in full discharge of his liability ; Held, that thereby the 
principal was not discharged, and the wards might still look te 
said land for the payment of the balance due them. did. 


The two wards, under such circumstances as above, are entitled to 
have the land seld and the balance due them first paid out of the 
proceeds, but having made their election, they are not entitled to 
the land itself, and the surety on the bond, whe paid part of the 
recovery, has the right to be reimbursed if the proceeds be suffi- 
cient, and the purchaser at the sale under execution is entitled toe 
the residue. J did. 
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HIGHWAY. 


1. 


aaa 


Where a petition was filed before the township board of trustees 
to establish a highway, and the prayer of the petition was granted; 
and subsequently a petition was filed for the purpose of setting 
aside the proceedings establishing the highway, and the cause was 
carried by appeal to the Superior Court: Jt was held, that a motion 
to amend the original petition establishing a highway, could not 
be entertained by the Superior Court, as a motion in the original 
cause upon the hearing of the petition to set aside the original pro- 
ceeding, because no appeal was taken from the ruling of the town- 
ship board of trustees establishing said highway; and further, 
that the Superior Court had no jurisdiction to constitute the peti- 
tion, as a motion to vacate a road order made in another cause, and 
before another tribunal. Ashcraft v. Lea, 157. 


HOMESTEAD. 


1. 


A plaintiff, after judgment in her favor, has no right to have the 
defendant’s land sold, without first having his homestead laid off. 
The excess only, after 1 homestead has been assigned to the de- 
fendant, is subject to execution sale. Waters v. Stubbs, 28. 


A borrowed of B a sum of money for the purpose of paying for a 
lot, the title to which was made to A and his wife. In action 
against A for the money borrowed: Held, that the money so bor- 
rowed was no lien gn the lot so purchased, and that A was enti- 
tled to his homestead therein. Bradie v. Batchelor, 51. 


8. There is no belligerancy between our former and present exemp- 


tions, but they are in peaceful conformity: Hence, our homestead 
laws do not impair the obligation of contracts, and are not uncon- 
stitutional. Hdwards v. Kearsey, 409. 

The reversionary interest in a homestead cannot be sold by an ad- 
ministrator in a petition to make real estate assets, during the 
minority of one of the children of the intestate. Hinsdale v. 
Williams, 430. 

As between debtor and creditor, the debtor is entitled to his ex- 
emptions, whether he has made no conveyance of his property, or 
has made one fraudulent as to creditors. Gaster v. Hardie, 460. 
A debtor is entitled to his personal property exemptions in an 
equity of redemption in personal property subject to mortgage. 
Ibid. 


IMPRISONMENT. 
1, 





Misdemeanors made punishable as at common law, or punishable 
by fine or imprisonment, or both, can be punished by fine, or im- 
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prisonment in the county jail, or both: Hence, a general verdict of 
‘* guilty” upon an indictment containing three counts, to-wit: one 
for an assault with a deadly weapon, with intent to kill; another 
for a similar assault, with intent to injure ; and a third for a com- 
mon assanlt and battery, will not, since the Act of 1870-71, chap. 
43, justify imprisonment in the penitentiary. State v. McNeill, 15. 
Fine and imprisonment at the discretion of the Court, does not 
confer the power to imprison in the penitentiary. did. 


3. Cana Judge of the Superior Court imprison a defendant, con- 


victed of an assault with intent to kill, in the county jail for five 
or more years. Quere? State v. Miller, 73. 


INDICTMENT. 


An indictment which concludes thus: “ giving to him, the said J. 
T., then and there, with the leaden bullet aforesaid so as aforesaid 
discharged and shot out of the rifle gun aforesaid, by force of 
the gunpowder aforesaid, by the said J. R., in and upon the back 
of, and a little above the hip of him, the said J. T., one mortal 
wound of the depth of six inches and of the breadth of one inch, 
of which the said mortal (omitting the word ‘‘ wound”) he, the 
said J. T., then and there instantly died,” is sufficient, and the judg- 
ment thereon should not be arrested under sec. 60, chap. 33, Bat. 
Rev. State v. Rinehart, 58. , 

A and B agreed that A was to place in the possession of B a hog; 
that the hog was to be fattened by B, and the meat equally divided 
between them, when the hog was killed. Upon the trial of an in- 
dictment for the larceny of the hog: Jt was held, (1.) That the 
agreement constituted a bailment to B, the bailee, to have the ex- 
clusive possession until the hog was killed; and (2.) That the prop- 
erty was well charged in the bill of indictment, as the property of 
B. State v. Hardison, 203. 


3. An indictment charging the defendant with the larceny of ‘‘ one 





bill of fractional currency, of the value,” &c., and concluding at 
common law, and not against the statute, is bad; and it was error 
in the court below not to arrest the judgment. State v. Dill, 257. 


4  Quashing indictments is not favored. It releases recognizances 
and sets the defendant at large, where, it may be, he ought to be 
held to answer upon a better indictment: Hence, it is a general rule 
that no indictment which charges the higher offences, as treason, 
or felony, or those crimes which immediately affect the public at 
large, as perjury, forgery, and the like, will bo thus summarily 
dealt with. State v. Colbert, 368. 


See Ser DEFENCE, 1, 2. 
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INFANTS. 


1. The next friend of an infant plaintiff is not a party to the suit. A 

party must be named as such in the process ; and no person Is a 
proper party, who has no interest in the subject of the action. 
Mason v. McCormick, 263. 
One who is next friend, and also surety for the prosecution, has 
a certain “‘legal interest which might be affected by the event of 
the action,” being liable for costs if the plaintiff fails to recover ; 
and this interest renders him incompetent to testify as to any 
transaction or communication with a party deceased. did. 





See GUARDIAN AD LITEM, 1, 2. 


IN FORMA PAUPERIS. 
See EXECUTORS AND ADMINISTRATORS, 3. 


INJUNCTION. 


1. The extraordinary remedy by injunction will not be granted, 
where it appears that the petitioner has an adequate remedy by 
regular proceeding in the cause: Therefore, in an action against an 


administrator de bonis non, to enjoin him from selling the land of 
the intestate for assets, it appearing that a petition for that pur- 
pose was pending in the Probate Court, and that the defendants 
therein denied the legality of the appointment of said administra- 
tor de bonis non; and it further appearing that no account had 
been taken of the personal property of the intestate: Jt was held, 
that the plaintiffs had an adequate remedy against the sale of said 
land in the Probate Court, and that therefore it was not error in 
the Court below to dissolve the injunction theretofore granted. 
Johnson v. Jones, 206. 


INTEREST. 


1. In anaction ona bond wherein eight per cent. is named as the 

rate of interest, but it was not expressed to be given for the loan 
of money as the consideration: J¢ was held, that the entire interest 
was not forfeited, but that the plaintiff was entitled to recover in- 
terest on such obligation, at the rate of 6 per cent. Coble v. 
Shoffner, 42. 
The penalty of forfeiture of the entire interest attaches in only 
two cases: First, when no rate is named in the obligation, and a 
greater rate than six per cent. is reserved, and second, when a 
greater rate than eight per cent is named. J did. 


See Practice Civi, 8. 








JOINT TENANTS. 

1. The act of 1874, abolishing the jus accrescendi in joint estates, for 
the benefit of the heir, &c., of the deceased joint tenants, does 
not apply to joint tenants for life. Therefore, where a testator, 
after giving land to his daughter for life, devised in respect to it as 
follows: ‘‘at her death my executor is to put in possession of my 
three grandsons, Joseph, Richard and David, for them to use it 
during their natural lives, for it is not to be subject to be parted 
with under no consideration, and at their death, give it to their 
children in fee: Held, that, Joseph and David having died without 
issue, Richard had a life estate in the whole of the land ; and 
that at his death, without children, it will revert to the heirs at law 
of the testator. Powell vy. Allen, Terrell et al., 450. 


JUDGES OF THE SUPERIOR COURT. 


1. A partial exchange of circuits between two of the Judges of the 
Superior Court, with the approval of the Governor is legal. State 
v. Graham, 256. 


After an order of the Superior Court, dissolving the injunction 
granted to plaintiffs, upon their giving a bond in a specified sum, 
from which order the plaintiffs appeal, the Judge of the Superior 
Court has no power, on the application of the defendant, to order 
the plaintiffs to increase the penalty of the original bond, or to 
add thereto another bond. French v. City of Wilmington, 387. 
The Governor, under sec. 14, Art. IV, of the Constitution, can re- 
quire a Judge of the Superior Court to hold a term of the court in 
a county not within his own district. And when the Governor 
so authorizes and empowers a Judge to hold such court, expressing 
in the commission that it is done with his consent, and under that 
authority, the Judge holds the court, as between the Judge and the 
suitors in the court; the consent and authority granted by the Gov- 
ernor is equivalent to acommand. State v. Watson, 136. 


JUDGE'S CHARGE. 
1. A Judge is not justified in expressing to the jury his opinion 
that the defendant is guilty or not guilty upon the evidence ad- 
duced. State v. Dixon, 275. 


See Jurors, 1, 2. 


JUDGMENT. 


1 Incase a judgment setting aside a former judgment in the same 
cause be rendered, and by accident such judgment may not have 
been recorded, or, if recorded, the record thereof may have been 
lost or destroyed, every person interested in the record of such 








judgment, setting aside such former judgment, is entitled to have 
it restored to its former integrity. Moye v. Petway, 165. 


See LIEN. 


JURISDICTION. 


See Higuways. 
SuPERIOR CouRTs. 


JURORS. 


1. The law imposes upon a juror no obligation to believe a witness 
who is unimpeached, nor does it give to testimony any artificial 
force. but leaves it to operate on the mind of each juror with that 
force only which it may naturally have upon his mind in pro- 
ducing belief: Therefore, it is error in the Court below to charge 
the jury, that they are bound to believe a witness unless he was 
impeached, either by the testimony of some other witness, or by 
some fact of circumstance in the case. State v. Smallwood, 104. 


The Solicitor is sole judge as to what witnesses shall be intro- 
duced on the part of the State, but it does not follow that the jury 
cannot consider the omission of the Solicitor to introduce a wit- 
ness, and draw from it any reasonable and natural inference : 
Therefore, it is error for a Judge, on a trial in the Superior Court, 
to charge the jury that they cannot at all consider such omission. 
Ibid. 


~ 


JUSTICE’S JUDGMENT. 
See APPEALs, 1, 2. 


JUSTICES OF THE PEACE. 


1. A Justice of the Peace has no jurisdiction of a civil action for a 
tort. Heptinstall v. Rue, 78. 


If one elected to an office, takes possession of the same, and enga- 
ges in the exercise of its duties, and misbehaves by taking unlaw- 
ful and extortionate fees, he will be liable for such misbehavior, 
and may be indicted therefor, notwithstanding the fact he had 
failed to take the oath of office. State v. Cansler, 412. 


In an indictment against a Justice of the Peace for taking unlaw- 
ful and extortionate fees, it was charged that he “ unlawfully, 
corruptly, deceitfully, extorsively, and by color of his office, did 
extort and receive from,” &c.: Held, that the offence was well 
charged, and that no adventage could be taken thereof, especially 
after verdict. Ibid. 


See PEACE WARRANT, 1. 


















LANDLORD AND TENANT ACT. 
1, One who enters upon land, under a contract of purchase, cannot 

be evicted therefrom by summary proceeding under the Landlord 

and Tenant Act. But if the party so entering, unconditionally 
surrenders his rights under the contract of purchase, and enters 

into a contract of lease, he may be evicted by summary proceed- 

ing under that Act ; and it is not necessary that he should actually 
surrender the possession of the land, and receive it again at the 

hands of the lessor. Riley v. Jordan, 180. 
















LARCENY. 
See INDICTMENT, 2. 










LEASE. 
1. Rent and fealty are incident to the reversion, and the assignee of 
the reversion is entitled to the rent accruing after the assignment: 
Therefore, where A made a lease to B of certain lands, and after- 
wards, before the rent was due, the land was bought by C ata 
sheriff's sale under execution against A, and after the sale to C, A 
brought an action against B to eject him from the land and also 
for the rent: Held, that B was not estopped from setting up the 
title of C in defence of such action. Lancashire et, al. v. Mason, 455. 
2. And that upon issue joined in such action it was error to exclude 
evidence of such sale to C by the sheeriff, and shriff's deed to him 
for the land. bid. 
3. When a lessor assigns his reversion he has no more interest or 
concern in the lease than the payee of a promissory note, after he 
has endorsed it to another. J did. 



















See ParTITION, 2. 










LEVY. 
1. A levy expressed to be ‘‘on, as the property of J. M., 3,000 acres 
of land lying on the west side of R. creek, joining M. D. and 
oithers—pine lands,” is sufficient, and would cover a tract of 5,000 
acres otherwise answering the description. Pemberton v. Mc- 
Rae, 497. 
But where, under such levy, the sheriff sold, and the plaintiff 
boufht, by the acre, without further designation, 3,000 acres of the 
tract, the sale was void for uncertainty, and the land thus ex- 
posed to sale could not afterwards be identified by any action of 
the Court. J did. 
8. The purchaser at such sale is subrogated to the rights of the execu- 
tion creditor, to the extent such creditor was benefited, and the ex- 
ecution debtor was exonerated, by the sale. J did. 
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The Constitution of 1868 went into operation at least for all pur- 
poses of domestic policy, from and after its ratification, by the 
voté of the people, on the 24th April, 1868: Therefore, where a 
levy on land was made between that day and June 25th, 1868, a 
sale under such levy could not deprive the defendant of his right 
of Homestead, under the Constitution. J did. 


The lien acquired by a judgment obtained in 1861, upon which 
execution issued and was levied upon the land in controversy, 
which lien was kept alive by subsequent alias executions, duly is- 
sued from term to term, until under the last of them the said land 
was sold by the sheriff, 7th May, 1872, is not waived or lost, be- 
cause the judgment on the 30th November, 1868, was docketed 
in another county, especially when the transcript of the judgment 
so entered upon the docket contained an abstract of the several 
writs of execution, issued from time to time, with the returns 
thereon, from which the relation of the lien back to the date of 
the judgment fully appeared. Jsler v. Colgrove, 334. 


A Sheriff having sundry executions in his hands against the same 
defendant, and*levied on the same tract of land, sold the land, 
when the plaintiff, in one of the executions, claimed by said plain- 
tiff to have priority over all others, bid said land off, demanding 
of the sheriff that the amount of his bid should be credited on the 
execution held by the sheriff in his favor ; this was refused and 
the plaintiff's bid Gemanded to be paid in cash, which the plaintiff 
failed to do: Held, that the plaintiff acquired no title by his sup- 
posed purchase : that the sheriff had a right to require the pur- 
chase money to be paid in cash, and had also the right to re-sell 
the land if the purchase money was not so paid. did. 


A sheriff who sells under execution, may take on himself to de- 
cide which of several executions in his hands is entitled to priority 
of payment out of the purchase money. But such decision will be 
at his peril, and he is not required tomakeit. did. 


A plaintiff who has put an execution in the hands of a sheriff, 
may withdraw it before it is so acted on that its withdrawal would 
be injurious to third parties. He may equally direct the sheriff 
not to act on it, which would be equivalent to witNdrawing it. 
Ibid. 
In the case of a sale under a junior lien, (docketed judgment) the 
purchaser acquires in effect only an equity of redemption. To 
perfect his title, he must pay off all prior liens; which, if not done 
within a reasonable time, will justify a sale under a first, or prior 
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LIFE INSURANCE. 
i. 


LOST DEED. 
1, 


lien, and the purchaser at such second sale will acquire a good 
title. bid. 

A sold to B a tract of land, executing and delivering therefor a 
deed in fee simple, and taking from B a note for value received, 
and in which it is stated, ‘‘ the land I have sold to B is bound for 
this nete;” afterwards B sold the land to the defendant, and in the 
meantime A transferred the note to the plaintiff, who obtained 
judgment thereon, and caused said land to be levied on and sold 
as the land of B, the obligor in the note, he, the plaintiff, purchas- 
ing the same at the sheriff's sale and taking the sheriff's deed there- 
for: Held, in an action to enforce said lien and recover possession 
of said land, that had the terms of the note been incorporated in 
the deed and been duly registered, it might have constituted a lien 
or trust, attached to the land and accompanying its transfer to the 
defendant, who would have taken it cum onere. Blevins v. Bar- 
ker, 436. 

If such note, in connection with the deed, could have had the force 
of a mortgage, on registration, it can have no validity whatever 
until so registered, and then it could take effect only from and 
after registration. Under the act of 1829, Bat. Rev., chap. 35, sec. 
12, no notice to the purchaser, (the defendant,) however full and 
formal, will supply the place of registration. did. 


A person, whose life is insured by a life insurance company, must 
have actual netice of the revocation of an agent’s authority to re- 
ceive premiums, to whom the insured has theretofore paid his pre- 
miums and obtained proper receipts, and to whom he paid his last 
premium, but got no receipt, before he can be charged with any 
default, or before the company can legally cancel his policy. Bras- 
well vy. American Life Ins. Co., 8. 

If a policy is wrongfully cancelled, the insured has a right to re- 
cover back the amount paid as premiums and interest thereon as 
‘*money had and received for his use,” or upon a promise of the 
defendant to indemnify and save him harmless, which the law im- 
plies from the wrongful act of the defendant, in the cancellation 
of the policy ; in which case, the measure of,damage would be, 
the amount necessary to enable the insured to Main another policy. 


I bid. 


A sheriff executed and delivered to the plaintiff a deed for certain 
lands sold under execution, of which the plaintiff became the pur- 
chaser. This deed from the sheriff was lost before registration; 




























whereupon the plaintiff brought an action against the sheriff and 
the party in possession of the land. seeking to compel the execu- 
tion of another deed, and to recover possession of the land: Held, 
(1.) That the title to land does not pass, until the registration of 
the deed. (2.) That it was not error for the plaintiff, in the same 
action, and at the same time, to demand the execution of another 
deed, to be made effectual by registration, and also for the posses- 
sion of the land. And (3.) That the sheriff was a proper party to 
the action. McMillan v. Edwards, 81. 


LOWERY BAND. 
See AMNESTY. 


MANDAMUS. 
See PLEADING, 3. 


MARRIED WOMEN. 

i. A married woman is entitled to alimony pendente lite from her 
husband’s estate, when the income from her separate estate is not 
sufficient for her support, and to defray the necessary and proper 
expenses in prosecuting her suit. She need not resort to the cor- 
pus or capital of her separate estate, before calling on that of her 
husband. Miller v. Miller, 70. 


MEASURE OF DAMAGES. 


See Trusts AND TRUSTEES, 2. 
- 


MORTGAGES. 

1. In 1861, a judgment was obtained against A; execution issued 
and was levied upon his land, which was regularly kept alive un- 
til the said land was thereunder sold by the sheriff. In January, 
1869, A sold the same land to C, making title, and taking a mort. 
gage thereupon to secure the purchase money. In 1872 A died in- 
testate, and B became his administrator. January 1st, 1874, the 
land being worth less than the judgment, interest and costs, and 
the bond given by C as the purchase money for said land, by 
agreement, C substituted for that note one for a less sum signed 
by himsg}f with D as surety, payable to B as administrator of A, 
whereupon B surrendered the note first given and secured by 
mortgage. Several months thereafter B, without the knowledge 
or consent of either C or D, and without any consideration, caused 
“Satisfaction” to be entered on the registry of the mortgage. In 
1875 C died intestate, leaving F, his widow and sole heir at law; 
E became his administrator. The land was subsequently sold 
under a ven. exp. issuing under the judgment aforesaid, and after 
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paying off the same, interest and costs, a surplus of the proceeds 

of said sale remained in the hands of the sheriff. Upon this state 

of facts. it was held, 

(1.) That the entry of “ Satisfaction” made upon the registry of 

the mortgage did not satisfy the debt, nor did such entry release 

the land; but that the security attached to the substituted note ; 

(2.) That B, the administrator of A, was entitled to the surplus to 

be paid in extinguishment, pro tanto, of the note of C and D ; 

(3.) That C never had any beneficial interest in the land, except as 

subject to the paramount judgment and mortgage; and that there- 

fore F, the widow of C, was neither entitled to a homestead or 

dower. Moore v. Bond, 243. 

Where a mortgagee sold land at public auction under the mortgage 

without any stipulation as to the character of the deed to be made 

to the purchaser, and mortgagee tendered deed warranting *‘ such 
title as was conveyed by the mortgage deed, and no more,” and 
purchaser offered to pay his bid upon delivery of a ‘‘ proper deed” 
with further warranty, and thereupor mortgagee sold the land 
again: Held, that instructions that plaintiff (purchaser at first sale) 
was entitled to a verdict were not improper, but in effect that there 
was no abandonment by the purchaser at first sale, and that the 

second sale was void. Fuaireloth v. Isler, 551. 

3. Where vendor and vendee differ as to covenant acts, the former 
claiming that the latter should pay the money before delivery of 
the deed, and the vendee insisting that the deed should first be de- 
livered, specific performance would be decreed, and the oniy 
question would be as to costs. did. 

4. When vendor makes contract of sale for his own benefit, his deed 

made in pursuance should contain a general warranty. A mort- 

gagee offers generally to sell under the mortgage, or a trustee un- 
der a deed of trust, he can be required to covenant that he has 
done no act to affect or impair the title as it was at the time of the 

conveyance tohim. J did. 


See FREE HOLpERs, 2. 
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MISDEMEANOR. 
1. Whenever there is a criminalintent to commit gfelony, and some 

act is done amounting to an attempt to accomplish the purpose 
without doing it, the perpetrator is indictable as for a misdemeanor. 


or 


Statev. Jordan, 27. . 














See IMPRISONMENT, 1. 





MUNICIPAL CORPORATIONS. 
1. It is not error in the Court below, in an action instituted against a 
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10. 


11. 


municipal corporation, for the purpose of restraining such corpo- 
ration from collecting an illegal tax, to allow all citizens, other 
than the original plaintiff, to be made parties plaintiff. Codd v. 
Corporation of Elizabeth City, 1. 

An assessment of the property subject to taxation by a municipal 
corporation, made by the Mayor and Commissioners of such cor- 
paration, is void. Such assessment, under the provisions of the 
Constitution, must be made by the Township Board of Trustees. 
I bid. 


All taxes must be levied as well on personal as on real property ; 
and a levy of tax upon real property alone, by a municipal corpo- 
ration, is unconstitutional and void. bid. 

In levying taxes municipal corporations are bound by the limita- 
tions in their charter, except for the purpose of paying debts law- 
fully incurred before such limitation was enacted. bid. 

In the absence of a special contract to that effect, debts owing bya 
town cannot be set off against a demand for town taxes. Jbdid. 


Article VII, sec. 7 of the Constitution does not require that a debt, 
contracted for necessary expenses by a city or town, shall be sub- 
mitted to a vote of the qualified voters therein. Tucker v. City of 
Raleigh, 267. 

When a body is authorized to contract a debt, it is implied that the 
usual evidence or securityanust be given: Hence, having contracted 
a debt for necessary expenses, a city can issue a bond as evidence 
thereof and as security therefor. did. 


When a city is sued upon such bond, wherein it is admitted that 
the consideration thereof was for necessary expenses, in the ab- 
sence of fraud or collusion, such admission is the best evidence 
of the fact. bid. 


The Act ratified the 16th day of February, 1875, authorizing the 
City of Raleigh to fund its present debt, did not require the 
sanction of a popular vote to make it valid. did. 


When a city exercises its powers of taxation to the utmost, and 
the amount realized is not more than sufficient to pay necessary 
current expenses, no portion of such taxes can be diverted to the 
payme#i of antecedent debts. J did. 


The Act of 1872-’73, chap. 144, limiting the power of cities and 
towns to tax, to one and one-half per cent. on the value of the real 
and personal property within their limits, applies to the city of 
Wilmington, the power of taxing not being limited in its charter ; 
subject, however, to the qualification, that it does not operate to 
limit the power to tax for the payment of any valid debt con- 
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tract before the passage of the Act, 3d March, 1873. French v. 
City of Wilmington, 477. 

The Constitution, while it requires taxation to be uniform on all 
property within the city, and requires the observance of a certain 
proportion between the tax on the polls and on property, contains 
no limitation on the amount of tax which cities and towns may 
impose. J bid. 

Under the Act of 1871-’72, chap. 27, p. 32, the corporate authori- 
ties may levy a tax over and above the limits of one and one half 
per cent. for the purpose of raising a sinking fund, to be applied to 
the payment of any valid indebtedness incurred before the 3d ‘day 
of March, 1873. Ibid. 


NEGLIGENCE. 
1, 


In an action against a Railroad Company for killing certain mules 
of the plaintiff, where negligence is establiehed by force of the 
statute, (Bat. Rev. chap. 16, sec. 11,) it can only be rebutted by 
showing that by the exercise of due diligence the stock could not 
have been seen in time to save them. Pippen & Gannon v. Wil., 
Col. & Aug. Railroad Co., 5A. 


NEW TRIAL. 


1. 








aw 


The allowance of a motion to vacate a judgment and grant a new 
trial, for newly discovered evidence, and for matters occurring 
since the trial and final judgment, under the supervisory power 
and equitable jurisdiction of this (the Supreme) Court, is a matter 
of sound discretion, in the exercise of which the Court will be 
governed by the peculiar circumstance in each case: Therefore, 
when, in a petition for divorce, the following issue, to-wit: ‘* Did 
the plaintiff commit adultery with,” &c.? was submitted to, and 
found by the jury against the plaintiff, and final judgment was 
rendered against him in such petition: Jt was held, that this Court 
would not set aside the judgment and grant a new trial, upon the 
ground that the principal witness who testified as to the adultery 
of the plaintiff, had subsequently been convicted of perjury, for 
swearing falsely upon the trial of said issue, when it appeared that 
the principal witness for the prosecution, upon the trial of the in- 
dictment for perjury, was the plaintiff and petitioner, who now 
makes this motion to vacate, &c. Horne v. Horne, 101. 


A Judge of the Superior Court should pass on a motion for a new 
trial at the term of the Court at which the trial was had. He has 
no authority to continue such motion to a subsequent term. (C. 
C. P., sec. 236, sub-sec. 4.) Hngland v. Duckworth, 309. 
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NEXT FRIEND. 
See INFANTS. 


NON-RESIDENTS. 
See ATTACHMENT, 1. 


NOTICE. 
See Trusts AND TRUSTEES, 1. 


OFFICIAL BONDS. 


See CLERK oF THE SuPERIOR Court, 1. 
REGISTER OF DEEDs, 2. 


PARTIES TO AN ACTION. 


1. Inan action by a cestud que trust, for the recovery of land devised 
toa trustee for her sole use and benefit, during her natural life, 
and then over to the heirs of her body, and which had been sold 
by said trustee, under a petition in equity, without said cestui que 
trust’s knowledge or consent : Jt was held, that the trustee was a 
necessary party to the action, and the case was remanded in order 


tomake him one. Cowdry v. Cheshire, 285. 


In an action by a debtor for injunction against a judgment cred- 
itor about to sell property under execution upon which there are 
mortgages, which the judgment creditor claims to be fraudulent : 
Held, that the mortgagees should be made parties to the action, in 
order that the rights of all concerned may be determined in one 
action. Gaster v. Hardie, 460. 


See MunICcIPAL CORPORATIONS, 1. 
Lost DEED. 


PARTITION. 

1. A contract between tenants in common for the partition of lands, 
is a contract concerning realty, within the purview of the statute 
of Frauds, Bat. Rev., chap. 50, sec. 10: and in order to be valid 
must jg in writing, and signed by the party to be charged, &c. 
Medlin v. Steele, 154. 

Where A and B, tenants in common, agreed to make partition of 
lands and fix the boundaries, and A agreed that B should occupy 
the whole and pay to him a portion of the crop raised thereon: J¢ 
was held, that although this was valid as an agreement for a year, 
it did not constitute a lease, so as to create the relation of landlord 
and tenant, under chap. 64, Rat. Rev., between the parties. did. 
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3. A creditor has the right to subject the land iéself of his deeeased 
debtor to the satisfaction of his debt, although there has been par- 
tition among the heirs. And one of the heirs cannot discharge his 
share of the land by offering to pay his part of the debt, or the 
amount at which it was assessed to him in the partition. Hinton 
v. Whitehurst, 178. 


4. JF executed and delivered deeds of gift, conveying certain real 
property to each of his four children; he conveyed to M and E 
three tracts of land, as tenants in common for life, with remain- 
der in fee to such children as they might have living at the time of 
their death, reserving to himself a iife estate in said lands, subject 
to the following incumbrances, to-wit: ‘‘and if there shall be any 
indebtedness existing against the estate of the said J F, (the gran- 
tor,) at the time of his death, which the property belonging to his 
estate, and not disposed of by him in his lifetime, shall not be suf- 
ficient to pay off and satisfy,” he directs that the same ‘‘shall be 
paid in equal parts by his four children, to-wit: R, E. M and Hy 
and the property, both real and personal, hereby given, Xc., to. 
them and each of them, or for their benefit severally, is hereby 
charged and encumbered with one-fourth part of such indebted. 
ness, which is to be paid off and satisfied before said children, or 
any of them, is to take benefit from this indenture.” J F exccu- 
ted a mortgage to A, W and §, the children of E, ang remainder- 
man under said deed, conveying his life estate in said lands, and 
also other property not before disposed of by him, to secure the 
payment of the debt. E died, leaving her surviving, A, Sand W, 
remainderman, and tenants in common with M; J. F died, leaving 
the mortgage debt unpaid; and his, J F’s property, undispesed of 
by him, is not sufficient to pay off said debt. M brought an action 
against A, W and §, for a partition of said, land; Upon the fore- 
going facts, it was held, that the terms of the deed did not consti- 
tute a condition precedent, but a charge and incumbrance upon 
the land, into whosoever’s hands the same may come. McHuchern 
v. Gilchrist, 196. 

Held further, that the fact that M. was seized of an estate for life.. 
only, and A., W. and 8S. were seized in fee ‘simple, was no bar to 
an action for partition; and that the pendency of an action for the 
foreclosure of the mortgage was no defence to the action for par- . 
tition. bid. 
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PAYMENT. 

1. A payment voluntarily made, with a knowledge of all the facts, 

cannot be recovered back, although there was no debt. This rule 

applies as well.to a payment made by one corporation to another, 
o 
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acknowledged to be correct. Counsel made no objection to the 


as to a payment by one individual to another. Comm'rs of Macon 
v. Commr’s of Jackson, 240. 


PEACE WARRANT. 
1. 


It is error for a Justice of the Peace to bind to the Superior Cour 
an applicant for Peace Warrant, against whom no charge is made. 
State v. Bass, 139. 


When an applicant swears that she hath reason to fear, and doth 
fear, that A B will injure or kill her hogs or cows, he having re- 
peatedly dogged them with a severe dog ; and that 8S B will do her 
bodily harm, having threatened to whip her the first time he 
caught her on her way to O., she is entitled to a Peace Warrant, 
and it is error to refuse it. Ibid. 


PENITENTIARY. 
See IMPRISONMENT, 1, 2. 


PLEADING. 
1, 


A denial of the allegations of the complaint, made in the form 
prescribed, ¢. ¢, of any knowledge or information thereof, suffi- 
cient to form a belief, being allowed by the Code of Civil Proce- 
dure, raises, when interposed, a sufficient issue; and ‘such answer 
is not subject to the objection of being insufficient or frivolous. 
Farmers’ & Merchants’ Bank, Baltimore, v. City of Charlotte, 45. 
After a defendant has entered a defence to an action of Ejectment, 


he cannot be permitted to allege, that others are also in possession 
with him, and have the title and sole possession. If such defend- 
ant meant to disavow any possession in himself, he should not 
have entered any defence. McClennan v. McCleod, 6A. 

The proper judgment in an action against a city or town, upon a 
recovery for necessary expenses is an Alternative, and not a Per- 
emptory Mandamus. Gas Light Co v. City of Raleigh, 274. 


PRACTICE, CIVIL. 


A defendant, under an Act of Assembly, has a right to have mo 
than one of his counsel, or all that represent him, heard by the 
Judge and jury in bis defence, upon his trial in the Superior Court. 
The presiding Judge has no authority to refuse to hear but one, 
or to restrict the counsel in their remarks, to any particular length 
of time. State v. Miller, 73. 

Upon a disagreement of counsel as to testimony of a witness, 
upon the trial offa cause in the Superior Court, the Court recalled 
the witness and reduced his testimony upon the disputed matter 
verbatim, to writing, which upon being read to the witness, was 
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correctness of the written evidence, and the same was read to the 
jury by the Court. Held, that it was not in error in the Court be- 
low to refuse to allow counsel to argue to the jury that the wit- 
ness when recalled had made a different statement from that read 
to the jury by the Court. Davis v. Hill, 224. 


Whether or not the Court below will allow a defendant's counsel 
to insist upon the statute of limitations, as a defence to the action, 
where the same has not been pleaded or mentioned until the argu- 
ment before the jury, is a matter of discretion, which this Court 
cannot review. Privett v. Calloway, 233. 


Granting or refusing a new trial is also a matter of discretion 
with the Court below, and this Court cannot review the rulings 
thereupon. J did. 


5. The illness of the family of one of the defendants in an action, so 


02 


that he cannot be present at the trial of the cause, is a cincum- 
stance which may properly be addressed to the discretion of the 
Court upon a motion te continue the cause. But where such de- 
fendant is represented by counsel, who has knowledge of the fact, 
and does not ask for a continuance, but enters into a trial by con- 
sent upon the plaintiff's agreeing to permit certain letters to be 
read in evidence, and in pursuance of the agreement the letters 
are read, the facts do not present a case of “‘ surprise, mistake,” 
&c., contemplated by the statute, and the judgment will not be 
vacated. Skinner v. Bryce, 287. 


Where but one issue is submitted to the jury, and the affirmative 
is upon the defendant, or where the affirmative of all the issues is 
upon the defendant, he has the right to open and conclude the ar- 
gument. McRae v. Lawrence, 289. 


When the “‘ statement of the case” or any part thereof on an ap- 
peal to this Court, conflicts with the record paper, the latter must 
prevail, because it imports absolute verity. The ‘‘ statement of 
the case ” isnot a part of the record proper. Farmer v. Willard, 401. 


Where in an action to recover the value of a tract of land from the 
purchaser, an issue was submitled to the jury as toits value, and 
the jury responded “‘ we find all issues in favor of the plaintiff, 
and assess his damage at $2,000”: Held, that said amount bears in- 
terest from the time it fell due by the contract of sale. did. 


Where it is alleged in a complaint filed in an action brought for 
the purpose of cancelling a deed, “‘ that at the time the paper writ 
ing was signed and delivered, the said Cicero” (the grantor) ‘‘ was 
in the weak condition set forth in the first allegation,” and the an- 
swer denies these charges: Held, that the complaint did not war- 
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il. 


12. 


rant the issue submitted to the jury, to-wit: ‘‘ Was the grantor, 
Cicero J. Lawrence, at the time of the execution of the deed, capa- 
ble of making a deed ?”” Lawrence v. Willis, 471. 


Where a complaint, in an action to recover for goods sold and de- 
livered, alleges that there is a sum certain due the plaintiff, which 
the defendant promised to pay within thirty days, and the com- 
plaint is sworn to, and where the defendant filed a demurrer for 
delay merely, which was treated as frivolous, the defendant mak- 
ing no other defence, the plaintiff is entitled at the return term to 
a judgment by default final for the sum claimed in the complaint. 
Adrian & Vollers v. Jackson, 536. 


Where a claim for damages is precise and final by the agreement 
of the parties, or can be rendered certain by mere computation, 
there is no need of proof, as the judgment by default admits the 
claim. An enquiry is necessary only when the claim is uncertain. 
Ibid. 


Where the issues tendered by a party relate to the evidence rather 
than the merits of the controversy, the Judge should not allow 
them to be submitted to the jury. He should explain the issues 
made by the pleadings. Faircloth v. Isler, 551. 


PRACTICE, CRIMINAL. 


1, 


A general verdict of ‘‘ Guilty” upon an indictment containing 
two counts, one for stealing a horse, and the other for receiving a 
horse, knowing the same to have been stolen, is error, and entitles 
the prisoner to a venire de novo. State v. Johnson, 1238. 


If, upon a case agreed, a special verdict, ora demurrer to evidence, 
it appears that there was evidence of a fact, necessary to make the 
defendant guilty, this Court cannot affirm a judgment against him, 
notwithstanding the objection is raised for the first time in this 
Court. Slate v. Smith, 141. 


Upon the trial of an indictment for ‘cheating by false tokens,” i* 
was in evidence that the defendant obtained fifteen cents in money 
from the prosecutor, the bill of indictment charging him with 
having received three dollars : Held, that the variance was immate- 
rial. I did. 


See SoLicrrors. 


PROMISES. 


1, 


See Bankrupt, I. 


A promise made without consideration is void. Heptineslall v. 
Rue, 78.. 


































PROSECUTION BOND. 
1. The prosecution bond given in action is intended to indemnify the 





defendant against such costs as he may be required to pay during 
the progress of the action, but not the plaintiff's costs: Therefore, 


e- a judgment taxing the defendant with an allowance to a referee 

oh at his costs, and adjudging that the defendant recover against the 

wl plaintiff and the surety on his bond, the defendant's costs, including 

“4 said allowance, is erroneous. Swain v. McCullock, 495. 

lo PARDON. 

t. 1. A was indicted for murder, convicted, and sentenced to be hanged; 
he appealed, and the judgment was affirmed. Subsequently he 

at was pardoned: Held, that the court below had no power to amend 

I, the original judgment, by adding, ‘‘ that the cost of the indict- 

e ment be taxed against the defendant by the clerk, and that the de- 

5 fendant be in custody until the costs were paid.” State v. El- 
wood, 205. ; 

r 

y PAROL CONTRACT TO CONVEY LANDS. 

$ 1. Although a parol contract to convey land is void by our Statute of 


Frauds, (Bat. Rev., chap. 50, sec. 10.) yet, if the vendee relying 
thereupon pays the purchase money, and makes improvements, he 
cannot be ousted until the vendor repays the purchase money, and 
makes compensation for the value of the improvements. Daniel v. 
Crumpler, 184. 

Therefore, upon-the trial of an action for the recovery of land, for 
the purpose of supporting the equitable counter-claim of the defen- 
dant, evidence is admissible to show: That A executed a deed to 
the defendant for the locus in quo, and that at the time of executing 
said deed, A, the plaintiff, and the defendant, both believed that 
A held the legal title thereto, in trust for the plaintiff; that the 
plaintiff sold the land, received the purchase money, and directed 
the land to be conveyed to the defendant; and that the defendant 
entered upon and improved the land, with the consent and appro- 
val of the plaintiff: it is also admissible to prove the value of the 
improvements. J did. 


PUBLIC HIGHWAY. 


1, 


Where Commissioners were appointed by an Act of the Legisla- 
ture to lay off and establish a public road between certain points, 
and in obedience to said Act they did establish the road as contem- 
plated, and reported their proceedings in the premises to the 
County Commissioners, who received and adopted their report, no 
one bound by said Act to work on the construction, or the opening 
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of said road, can fail or refuse to do so, on account of the vagu e 
ness of said report; if he does so, he is liable to a criminal action 
for the penalty. State v. Witherspoon, 222. 

2. The time for the defendant to have objected to the report was 
when it was made to the County Commissioners and offered for 
acceptance by them. did. 





PUBLIC OFFICERS. 
See REGISTER OF DEEDs, 2. 


RECISION OF CONTRACTS. | 
See Britis, Bonps AND Promissory NOTEs, 2. 


REFEREE. 


1. It is the duty of a referee to state positively and definitely all the 
facts constituting the grounds of defence, and not leave to infer- 
ence what is the precise fact intended to be found. Conclusions 
of law and fact must be stated separately ; otherwise the appel- 
late Court cannot review the referee’s conclusions of law, its pecu- 
liar province, and the report of the referee will be set aside as being 
defective, and the cause remanded. Earp v. Richardson, 85. 


2 


A report of a referee that does not state all the items of the ac- 
count between the parties, will be set aside for vagueness. 
McCampbell v. McClung, 398. 


REGISTRAR OF VOTERS. 
1, The registrar of voters, provided for in the Private Act, ratified 


21st December, 1870, relating to the registration of voters in the 
municipal elections of the town of Fayetteville, is a judge, to de- 
termine, decide and adjudge who is entitled to register up to the 
day of election ; and in the exercise of his judgment or discretion, 
in a matter pertaining to his office, he is not liable criminally for 
any errorhe may commit. State v. Powers, 281. 


re) 


Any officer, judicial or ministerial, who acts corruptly, is respon- 
sible both civilly and criminally, whether he acts under the law or 
without the law. Ibid. 


REGISTER OF DEEDS. 


1. An action cannot be maintained on_ the official bond of the register 
of deeds, for issuing a license to marry a girl under eighteen years 
of age, without the written consent of her father or mother. The 
remedy of the plaintiff is either by indictment, or an action for 
damages against the register of deeds individually. Moretz v. 
Ray, 170. ' 
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2. A register of deeds is not liable on his official bond for issuing a 


license for the marriage of an infant female under eighteen years 
of age, without the written consent of her parent or guardian. 
Holt v. McLean, 347. 

Although an officer is not liable upon his bond for the performance 
of duties not therein enjoined, yet he is liable personally for the 
non-performance of every duty prescribed by statute, to the par- 
ties injured, and to the extent of the damage received, and he is 
also liable criminally to the public. did. 


SALE OF LANDS FOR ASSETS. 


1. 


re) 


A sale of land for assets, made by an administrator, pursuant to a 
judgment in the Probate Court, in a proceeding instituted for that 
purpose, is a judicial sale; and summary judgment may be ren- 
dered against the purchaser and his sureties, under the provisions 
of chap. 31, sec. 129, Rev. Code. Such judgment can only be 
rendered by such statute in the court ordering the sale. Mauney 
v. Pemberton, 219. 

The confirmation of an order of sale, made by the Judge of Pro- 
bate, does not draw to the Superior Court any jurisdiction, nor 
does it import any additional validity to the procceedings had 
in the cause in the Probate Court, only whenever the petitioners 
are infants, and the proceedings ex parte. Ibid. — 


SEE GUARDIAN AD LITEM, 2.. 


SELF DEFENCE. 


1. 


One may oppose another attempting the perpetration of a felony, 
if need be, to the taking of a felon’s life; as in the case of a person 
attacked by another, intending to murder him, who thereupon 
kills his assailant. He is under no obligation to fly. State v. 
Dixon, 275. 

But if the assault is without any felonious intent, the person as- 
saulted may not stand his ground and kill his adversary, if there 
be any way of escape open to him, though he is allowed to repel 
force by force and give blow for blow. The character of such as- 
sault, with its attending circumstances, should be submitted to the 
jury, with instructions as to the legal effect of their finding upon 
it. lbdid. 

A son is allowed to fight only in the necessary defence of his 
father; and to excuse himself, he must plead and show that his 
father would have been beaten, had he, the son, not interfered. 
State v. Johnson, 174. 


If a father and his adversary are engaged in a fight on equal terms, 
the son’s interference is not justifiable. did. 
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SETT-OFF AND COUNTER CLAIM. 


See MunicipaL CorPoRATions, 5. 


SHERIFFS. 


1, 


ro 





An out-going sheriff is entitled to the commissions on the amount 
of taxes he pays to his successor in office, under the act of 1868, 
(special session) chap. 1, sec. 7. Commr's of Randolph v. Trog- 
don, 350. 

In an action by a sheriff against one of his deputies and the sure- 
ties on his bond, for not collecting and paying over the taxes as 
he was required by the condition of said bond, i was not error to 
charge such deputy with the whoie of the tax lists, leaving the 
burden of a discharge therefrom upon himself. Vest v. Cooper, 519. 


When an accountant sets out in his account that the defendant is 
entitled to a discharge for certain amounts, he is to be taken as 
finding the facts necessary to support the particular item of dis- 
charge. J did. 


When an accountant reports that a certain sum was paid to the 
Public Treasurer as State tax, by a person other than the deputy, 
who took the Treasurer's receipt in the usual form, as paid by the 
sheriff, but such accountant does not find and report what part of 
said State tax was paid by the deputy; in the absence of such 
finding either directly, or by giving the deputy credit by way of 
discharge for the amount of State tax collected and paid over by 
him, this Court cannot dispose of the case by finally passing 
upon the account reported, but will remand the same, in order that 
that and similar facts may be found and reported. J did. 


It isno valid objection to a judgment obtained on a sheriff's bond, 
for his failure to collect and pay over the public taxes, that the 
judgment was obtained before the Clerk of the Superior Court, 
and that the same was also taken without notice to the sureties. 
Sec. 38, chap. 102, Battle’s Revisal, expressly authorizes such sum- 
mary proceeding, ‘‘ without other notice than is given by the de- 
linquency of the officer.” Prairie v. Jenkins, 545. 


The principal that if a creditor by any binding contract gives time 
to a principal debtor. the sureties are thereby discharged, applies. 
when a State is a creditor, as well as when an individual is. J did 


When by an act of the General Assembly sheriffs were allowed 
until the first Monday in January, 1874, to settle for the taxes due 
the first Monday in December, 1873, provided said sheriffs pay to 
the Public Treasurer within the time prescribed by law three- 
fourths of the taxes, and as much more as they have by that time 
collected, and afterwards, by a resolution of 16th February, 1874, 
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to settle the remaining fourth of the taxes, provided he has per- 
formed the conditions therein, and by said act required, which 
the complaint alleges has been done; an injunction obtained by the 
sureties of said sheriff, staying the collection of a judgment for 
said taxes, on the ground of their discharge because of such exten- 
sion of time, will be continued until the final hearing, in order 
that the facts may be found, whether said sheriff had performed 
the supposed condition as to bring himself within the act, and did 
thereafter perform the conditions which he was required thereaf- 
ter to perform. bid. 


See Lost DEEDs, 1. 


CouNTY AND CouUNTY COMMISSIONERS, 3. 
LIEN, 2, 3, 4. 


SOLICITORS (FOR THE STATE.) 


1, 


A court below commits error in allowing a Solicitor, prosecuting 
for the State, to use such language as follows, in his address to the 
jury on the trial: 

“The defendant was such a scoundrel that he was compelled to 
move his trial from Jones county, toa county where he was not 
known;” and again: 

‘‘The bold, brazen-faced rascal had the impudence to write me a 
note yesterday, begging me not [to prosecute him, and threaten- 
ing me that if I did, he would get the Legislature to impeach me.’ 
Such language is calculated to create a prejudice against a prisoner, 
and when used before a jury on his trial, entitles him to a venir* 
de novo. State v. Smith, 306. 


See Jurors, 2. 


STATEMENT OF CASES. 


See Practice, Crvi, 7. 


STATUTE OF FRAUDS. 


See Partition, 1. 


STATUTE OF LIMITATIONS. 


1, 


In an action for a tort committed in 1867, the Statute of Limita- 
tions does not begin to run until the ist day of January, 1870: 


Hawkins v. Savage, 133. 
See Estorret, 1. 


CrREpITorS BILuL. 
PRACTICE, CIVIL. 
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SUMMARY JUDGMENT. TC 
See CLERK OF THE SUPERIOR CouRT, 1. 


SUMMONS. T 


1. Where service of summons is made by publication, the require- 
ments of the statute, Bat. Rev., chap. 17, sec. 83, must be strictly 
complied with; and the affidavit so required will be fatally de- 
fective, in the absence of an allegation that the person on whom 
the summons is to be served cannot, after due diligence, be 
found within the State. Everything necessary to dispense with 
personal service must appear by affidavit. Wheeler v. Cobb, 21. 





2. But if the defendant enters a general appearance to the action, all 
antecedent irregularity of process is cured, and places the defend- 
ant on the same ground as if he had been personally served with 
process. Ibid. 


SUPERIOR COURTS. 


1. Where one of the objects of an action is to enforce an express 
trust created by contract, and also some constructive trust arising 
ex delicto, the Superior Court is the proper tribunal. The Judge 
having jurisdiction over one main ground of relief, is not obliged 
to dismiss the case, with a mere declaration of the trusts, but may 
go on and give full relief. Oliver v. Brandon, 820. 


See Hicuway. 


TAXES AND TAXATION. 


1. Shares of stock ina National Bank are proper subjects of State, 
county and municipal taxation. Such shares owned by non-resi- 
dents are to be taxed in the city or town where the bank is located, 
and not elsewhere. All assessments of property for taxation, un- 
der the Constitution, must be made by the township board of trus- 
tees. Kyle v. Comm'rs of Fayetteville, 445. 

2. No distinction can be made between resident and non-resident 
shareholders of the stock of National Bank; and the Constitution 
and our Revenue Laws require the tax to be levied on all such 

shares, whether owned by residents or non-residents, and whether 
the latter be named or not. Jdid, 449. 


See MunicrpaL Corporations, 2, 3, 4, 5, 10. 
SHERIFFS, 1. 


TENNANTS IN COMMON. 
See Partition, 1, 2. 


; 
| 
| 
' 
i 
ij 


TENNANTS BY THE CURTESY. 
See Estorrert, 1. 
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TOWNSHIP BOARD OF TRUSTEES. 
See Hignway. 





TRUSTS AND TRUSTEES. 

1. The purchaser of a house, with notice that the same is subject to 
a deed of trust, and who removes said house from the premises 
upon which it is located, is liable in damages to the trustee. Beck 
v. Zimmerman, 60. 
The measure of damages in such case is the value of the house 
standing on the premises, the subject of the trust. did. 





Pe) 


3. Where a trustee, under a deed conveying lands in trust, to secure 
the payment of certain debts, entered after the death of the trustor, 
and made sale of the lands so conveyed, a condition of said sale 
being that the purchaser thereat should be put into possession of 
said land by the trustee, (the land at the time being in the posses- 
sion of the widow of said trustor): IT was HELD, that putting the 
purchaser into possession will not meet the requirements of this 
condition, unless the cloud over the title be removed by having 
the fact judicially established, that there remained debts secured 
by the deed of trust, unsatisfied, so as to support the sale made by 
the trustee. Pennington v. Pennington, 356. 


4. A makes a deed of gift to B and afterwards conveys the land to C 
in trust to secure crecitors. . C sells under the deed in trust and the 
purchaser goes into immediate possession, B, the donee in the deed 
of gift, never having been in possession of the land: Held, that 
the deed in trust is valid against the deed of gift under the statute, 
27 Elizabeth, as being a subsequent sale to a purchaser for valua- 
ble oonsideration, and the purchaser, at the. trustec’s sale, gets 
a good title. Ward v. Wooten, 413. 


5. A limitation over to A in a deed of gift to B, is valid as a cove- 
nant to stand seized to the use of A, under the rule ut res magis 
valeat quam pereat. Ibid. 

6. A gave his note with security to B, as trustee for C, in the sum of 

$500, and afterwaards sold to B a lot of land for $300, executing 

therefor a deed to B in his individual right in fee simple, with the un- 
derstanding and promise on B’s part that the $300 should be credited 
as part payment of the trust note of $506: Held, in an action 
against A and his sureties, to recover the trust note of $500, that he 
was not entitled to have the price of the land sold to B, to-wit, $300, 
credited on the said note, but was liable for the whole of said note, 


ror 


subject to the legitimate credits paid in cash. Cooper v. Landis, 527: 


7. Held further, that one of the sureties on said note having an ac- 
count against the cestuid que trust for goods, &c., sold, which she 








* 
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promised to pay out of her separate estate, such surety was not 
entitled in such action to which the cestué que trust was not a party 
to a judgment or decree, directing the trustee to pay said account 
out of the rents, profits and interest of the trust fund, after mak- 
ing the cestui que trust a yearly allowance. bid. 

8. When a party alleges that a cestui que trust has assigned or 
charged a part of the trust fund by her contract, that is a matter 
in regard to which she has a right to be heard, and she will not 
be excluded by a decree in a case to which she is nota party. In 
such case, notice to the trustee is not sufficient to bind her. bid. 


9. When atrust fund is improperly converted, the cestud que trust 
has her election, either to call for the original fund, or to follow 
the fund in its converted form. Jdid. 


See SuPERIOR CouURTS. 


VARIANCE. 
See Practice, CRIMINAL, 3. 


VENDOR AND VENDEE. 
See CONTRACT FOR SALE OF LAND. 


VENIRE DE NOVO. 
See PRACTICE, CRIMINAL, 1. 


WASTE. . 

1. Owners of executory bequests and other contingent interests can- 
not recover damages for waste already committed. They are en- 
titled, however, to have their interest protected from threatened 
waste or destruction by injunctive relief. Gordon v. Lowther, 193 


WIDOWS. 


See GUARDIAN AD LITEM, 2. 
EXECUTORS AND Apm’Rs, 1, 2. 


WILLS. 

1. A devised as follows: ‘‘I give to Chloe D and husband, and Cath. 
erine H and hushand, and Alfred D and wife, * * *, &c., my tract 
of land called * * *, &c. The said Chloe and husband, and Cath- 
erine and husband, and Alfred and wife to hold their part of sai’ 
land during their lives, and then to their children:”’ Held, That 
only the children of Cathrine H, begotten by Henry H, the chil- 
dren of Chloe D, begotton by David D, and the children of Alfred 
D, by his then wife, were entitled under the will, and not the cbil- 
dren of said parties generally. Davenport ex parte, 176. 
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The purpose of a testator as gathered from his will, is always to 
be carried out by the Court, and minor considerations when they 
come in the way must yield. Especially is this so, when the pur- 
pose is in consonance with justice and natural affection. Hence, 
where the manifest and leading purpose of the testator appeared 
from his will to be, that his children, two married daughters, 
should share equally his estate; and where, after giving them 
severally the shares they had in possession, [equal in value, ]} the 
testator gave to one, after the death of his widow, all his lands, 
and to the other, after the same time, slaves equal in value to the 
lands, the valuation of lands and slaves to be concurrent acts and 
dependent one upon the other, and the residue of his property, 
after the death of the widow, he divides equally between them, 
his said two daughters; and before the death of his widow, the 
slaves were freed, and ceased to be property: Held, that in accor- 
dance with the general purpose of the testator, apparent from the 
will itself, the daughter to whom the slaves had been given, and 
who realized nothing from the bequest, had a right to share equally 
with her sister, the lands devised to the latter. Macon v. Ma- 
con, 376. 

A testatrix devised to her executors, and to the survivor and the 
executor of such survivor, certain real estate, ‘‘in trust and confi- 
dence, for the several interests and purposes, provisions and limi- 
tations hereinafter expressed and declared, that is to say, to the 
separate use and behoof of the said F, 8., for and during her life, 
and after her death, in trust as aforesaid, to the use of such child 
or children as may be alive at her death:” and the said testatrix, 
in a former clause of her said will, having given to her executors 
and the survivor of such executors, and the executors of such sur- 
vivor, power to sell said real estate in certain events, which was 
done to one B, in 1836, only one of the executors of the original 


-signing the cenveyance, and signing as agent for his co-executor ; 


and which was also conveyed to said B by the life tenant F. 8. and 
her husband : Held, that this was the limitation of an ‘‘use upon 
an use,” and that B took the trust estate during the life of F.S., 
and that until her death, his possession and those claiming under 
him, were not adverse to the children of F. 8., who were claiming 
the same, under an executory, contingent bequest. . Swann v. 
Myers. 


WITNESS. 


Ze 


A party may be compelled to attend court, and be examined in be- 
half of a co-plaintiff, or a co-defendant, ‘‘as to any matter in 
which he is not jointly interested or liable,” &c.; and in such case 
he is entitled to pay as a witness. Penny v. Brink and EHetes, 68. 
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WILLS. 
 F 


promised to pay out of her separate estate, such surety was not 
entitled in such action to which the cestui gue trust was not a party 
to a judgment or decree, directing the trustee to pay said account 
out of the rents, profits and interest of the trust fund, after mak- 
ing the cestué que trust a yearly allowance. bid. 

When a party alleges that a cestui que trust has assigned or 
charged a part of the trust fund by her contract, that is a matter 
in regard to which she has a right to be heard, and she will not 
be excluded by a decree in a case to which she is not a party. In 
such case, notice to the trustee is not sufficient to bind her. bid. 


When a trust fund is improperly converted, the cestud que trust 
has her election, either to call for the original fund, or to follow 
the fund in its converted form. Jbdid. 


See SUPERIOR COURTS. 


VARIANCE. 
See Practice, CRIMINAL, 3. 


VENDOR AND VENDEE. 
See CONTRACT FOR SALE OF LAND. 


VENIRE DE NOVO. 
See PRacTICE, CRIMINAL, 1. 


WASTE. : 
1. 


Owners of exeutory bequests and other contingent interests can- 
not recover damages for waste already committed. They are en- 
titled, however, to have their interest protected from threatened 
waste or destruction by injunctive relief. Gordon v. Lowther, 193 


WIDOWS. 
See GUARDIAN AD LITEM, 2. 


EXECUTORS AND ApDM’RS, 1, 2. 


A devised as follows: ‘‘I give to Chloe D and husband, and Cath. 
erine H and hushand, and Alfred D and wife, * * *, &c., my tract 
of land called * * *, &c. The said Chloe and husband, and Cath- 
erine and husband, and Alfred and wife to hold their part of sai” 
land during their lives, and then to their children:”’ Held, That 
only the children of Cathrine H, begotten by Henry H, the chil- 
dren of Chloe D, begotton by David D, and the children of Alfred 
D, by his then wife, were entitled under the will, and not the cbil- 
dren of said parties generally. Davenport ex parte, 176. 
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The purpose of a testator as gathered from his will, is always to 
be carried out by the Court, and minor considerations when they 
come in the way must yield. Especially is this so, when the pur- 
pose is in consonance with justice and natural affection. Hence, 
where the manifest and leading purpose of the testator appeared 
from his will to be, that his children, two married daughters, 
should share equally his estate; and where, after giving them 
severally the shares they had in possession, [equal in value, ] the 
testator gave to one, after the death of his widow, all his lands, 
and to the other, after the same time, slaves equal in value to the 
lands, the valuation of lands and slaves to be concurrent acts and 
dependent one upon the other, and the residue of his property, 
after the death of the widow, he divides equally between them, 
his said two daughters; and before the death of his widow, the 
slaves were freed, and ceased to be property: Held, that in accor- 
dance with the general purpose of the testator, apparent from the 
will itself, the daughter to whom the slaves had been given, and 
who realized nothing from the bequest, had a right to share equally 
with her sister, the lands devised to the latter. Macon v. Ma- 
con, 376. 

A testatrix devised to her executors, and to the survivor and the 
executor of such survivor, certain real estate, ‘‘in trust and confi- 
dence, for the several interests and purposes, provisions and limi- 
tations hereinafter expressed and declared, that is to say, to the 
separate use and behoof of the said F, 8., for and during her life, 
and after her death, in trust as aforesaid, to the use of such child 
or children as may be alive at her death:” and the said testatrix, 
in a former clause of her said will, having given to her executors 
and the survivor of such executors, and the executors of such sur- 
vivor, power to sell said real estate in certain events, which was 
done to one B, in 1836, only one of the executors of the original 


‘signing the cenveyance, and signing as agent for his co-executor ; 


and which was also conveyed to said B by the life tenant F. 8. and 
her husband : Held, that this was the limitation of an ‘‘use upon 
an use,” and that B took the trust estate during the life of F.S., 
and that until her death, his possession and those claiming under 
him, were not adverse to the children of F. 8., who were claiming 
the same, under an executory, contingent bequest. Swann v. 
Myers. 


WITNESS. 


Se 


A party may be compelled to attend court, and be examined in be- 
half of a co-plaintiff, or a co-defendant, ‘‘as to any matter in 
which he is not jointly interested or liable, ” &c.; and in such case 
he is entitled to pay as a witness. Penny v. Brink and Eetes, 68. 
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2. 


Under the provisions of the C. C. P., secs. 342, 343, no person is 
excluded from becoming a witness in a matter affecting the estate 
of a party deceased, sought to be charged thereby, by reason of 
the fact that he is a party tothe action or a party in interest, 
except in regard to any transaction or communication between 
such witness and a person at the time of such examination, de- 
ceased. Ballard v. Ballard, 190. 


A executed a bond to B, who assigned it to C, by making his 
mark (X ;) C endorsed the bond to D. The assignment by B was 
attested by E ; upon the death of B, E was appointed his admin- 
istrator. In an action brought against E to recover on said bond: 
It was held, that E was not a competent witness to prove the as- 


signment by B to C, and that C was not a competent witness to prove 


~ 


that E did sign his name as attesting witness to the assignment 
Ibid. 

B executed his note with C as surety, payable to the guardian of 
the plaintiff, who is now dead; the note was assigned by the 
guardian to the plaintiff, after he becawe of age. In an action to 
recover the amount of the note: Jt was held, that B was not a com- 
petent witness to prove that he had paid the note to the deceased 
guardian before its assignment to the plaintiff. Lewis v. Fort, 251. 


In passing upon the credibility of a witness, even where no cor- 
ruption is imputed, the jury must consider the intelligence of the 
witness, his means of knowledge, his interest, &c.: Therefore, it is 
error in the court, upon the trial of the cause, where there is con- 
flicting evidence, tg charge the jury that, ‘‘ Both the witnesses are 
gentlemen, and it is purely a matter of memory.” McRae v. Law- 
rence, 289. 


A witness has the right, upon his re-direct examination, to give 
evidence explanatory of his testimony brought out upon his cross- 
examination, although such evidence might not have been strictly 
proper in the first instance. State v. Orrel, 317. 


The Court below committed an error in refusing permission to 
the defendant to ask an immaterial question, and the answer to 
which could not have been used for any proper or useful purpose 
Ibid. 


Where testimony (of what has been said to the defendant) has been 


permitted to go to the jury without any objection on his, the de- 
fendant’s part, and it is not now seen how an objection could have 


enured to his benefit—it being competent to give evidence as to 
what was said to defendant in relation to the charge against him, 
—still. if he so desired, he was entitled to have the benefit of any 
reply, he may, at the time, have made as such charges, &c. bid. 
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12. 


Although a defendant, called by the plaintiff, may be competent to 
testify xs to transactions and conversations had with a person 
at the time he deceased, against his own interest, he cannot be 
thereof examined against the interests of other defendants. 

Where the proposed witness is only a defendant in form, but in 
substance a plaintiff, his interest being identical with that of the 
plaintiff, he cannot be examined, under section 343 of the Code of 
Civil Procedure, as to any communication or transaction between 
himself and a person, at the time of such examination, deceased 
Weinstein & Bro. v. Patrick, 344. 

Before a witness can be examined to impeach another witness by 
proving inconsistent statements made by such witness, (the impeach- 
ed witness must be asked as to such statements, in order that he 
may have an opportunity to explain them. State v. Wright, 439. 
It is legitimate for the purpose of impeaching the testimony of a 
witness, to offer evidence that he isa person of weak memory. 
Isler v. Dewey, 466. 

The proviso contained in the Act of March 10th, 1865, (Acts 1866, 
ch. 17,) does not prevent the repeal of section 12 of the Act of 
September 11th, 1861, (Acts 1861, ch. 10.) J did. 






















